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CURRENT TOPICS 


The Franks Report 


THERE are pessimists who tell us that we are less liberal 
and tolerant than we were twenty-five years ago and that 
we are approaching 1984 too fast. Let them compare the 
excessively cautious and negative attitude of past Govern- 
ments to the Report of the Donoughmore Committee with 
the statement of Mr. BUTLER last week that the Government 
expect to be able to accept wholly or substantially the great 
majority of the detailed recommendations in the Franks 
Report. The total number of recommendations is ninety- 
five, of which seventy-one have been either completely or 
broadly accepted, eight accepted in some degree, four not 
accepted and twelve reserved for further consideration. 
Possibly the most fundamental change is the decision to 
publish the reports of inspectors who hold local inquiries. 
The solidarity of a Government department may thus be 
split, although it seems that recommendations as distinct from 
findings of fact will not be published. We are surprised 
that the Government are not taking the logical step of placing 
the inspectorate under the control of the Lord Chancellor as 
the Franks Committee proposed. We hope that the further 
consideration which Mr. Butler has promised will not take 
long and that the various bodies which have to be consulted 
will not take a narrow view of the subject. We also hope 
that in the course of their consideration the Government 
will find it possible to be more adventurous than the Franks 
Committee in cutting down the number of tribunals and 
appellate bodies. For example, while it is clearly wrong 
that the county agricultural executive committees should 
offend so fundamentally against the doctrine of the separation 
of powers, we doubt whether there is any need to interpose 
another tribunal between them and the agricultural land 
tribunals. We are disappointed that the inadequacy of 
compensation, which was mentioned by the committee as 
the source of much of the hostility to local inquiries and 
compulsory acquisition generally, was quietly passed over by 
the Government spokesmen. 


Telephone Tapping 


WE are less pleased with the report of the three Privy 
Councillors on telephone tapping than with the Government’s 
proposals on the Franks Report. We do not doubt that 
listening to telephone conversations is a vital weapon in the 
armoury of the police and should be allowed: the question 
is on whose authority. There is general agreement that some 
high authority is essential but we are puzzled by the opinion 
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of the Privy Councillors that it should be the Home Secretary 
and not a High Court judge. Presumably the logical 
objection to requiring judicial authority is that the detection 
of crime is an executive function, but we have accepted in 
the past the proposition that the activities of the police in 
the detection of crime should require judicial authority. 
For example the authority of a magistrate is needed for 
an ordinary search warrant, while a search for subversive 
literature under the Incitement to Disaffection Act, 1934, 
requires an application to a High Court judge by a police 
officer not under the rank of inspector. We believe that 
telephone tapping should not be left to magistrates and that 
it is on a level with searches under the Incitement to Dis- 
affection Act. It is true that already many police officers 
complain that their work is unnecessarily restricted, by the 
Judges’ Rules for example, but we cannot see that it is any 
more difficult or slow to apply to a judge than to the Home 
Secretary. In fact there are many judges but only one 
Home Secretary. We do not, however, agree with 
Mr. GORDON WALKER, who thinks that tapping should be 
restricted to the most extreme and urgent occasions such as 
the detection of a dangerous criminal or lunatic at large or 
a highly organised and dangerous gang. At the same time 
we must recognise that the one outstanding merit of leaving 
the decision in the hands of the Home Secretary is that he 
is answerable to and can be questioned in Parliament. For 
the record we mention that in 1956 the Home Secretary 
authorised 159 interceptions of telephone conversations and 
183 of letters, whereas in 1944, when security was of some 
importance, the figures were 102 and 213 respectively. In 
1940, 1,192 letters were intercepted which was the maximum 
over the past twenty years: oddly enough the maximum 
number of telephone tappings (231) took place in 1955. 


Populating Valhalla 


No observations on the Government’s proposals for 
reforming the House of Lords would be complete without 
recalling the articled clerk, doubtless now a prosperous 
solicitor, who said in answer to an examiner’s question that 
a life peer is one who sits in the House of Lords only while 
he is alive, or the statement of a noble lord who said that 
one night he dreamed he was addressing the House of 
Lords and woke up to find it was true. In spite of the 
friendly banter, before and after W. S. Gilbert, and the 
vicious attacks from various quarters, the House of Lords 
has, somewhat surprisingly, survived. We doubt whether 
the new proposals are going to be of more than limited value. 
There is no doubt that there are many men and women who 
would be excellent members of the Upper House but who 
are deterred by the incubus of a hereditary title. There 
appear to us to be two chief difficulties in the face of reform. 
The first is how to secure that the House of Lords is not 
aligned on purely party lines: Governments will have to 
be courageous enough to appoint life peers even if they are 
not sure of their political stability or even if they are known 
opponents. The second is how to secure that the House 
does not become an assembly of the elderly. If we are to 
make men and women peers for the rest of their lives we 
have to be pretty sure of their quality. Logically we should 
wait until they are dead. We suggest that peerages should 
be for terms of five years and not for life, and then we could 
afford to take chances with the middle-aged. 
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The Queen’s Speech 


Not many surprises are to be found in the Government’s 
legislative programme revealed in the QUEEN’s Speech. 
Nevertheless, some of the measures foreshadowed have 
direct interest for the legal profession. They include the 
major Bill to reorganise local government and make adjust- 
ments in the rating and Exchequer grants system (notably 
by re-rating industry from 25 to 50 per cent.) ; the imple- 
mentation of some of the recommendations of the Franks 
Committee on Administrative Tribunals and Enquiries ;_ the 
repeal of emergency powers for the acquisition of land and 
their replacement where necessary by permanent legislation; 
the amendment of the Agriculture and Agricultural Holdings 
Acts provisions relating to security of tenure (including the 
repeal of the disciplinary provisions of the Agriculture Act, 
1947); the amendment of the law relating to adoption of 
children, including the supervision of those who take children 
into their care for payment; and penal reform and the 
treatment of offenders will also be the subject of particular 
attention. After the hurly-burly of the Rent Act these 
proposals may seem unspectacular, but there is much that 
will command wide support. 


A Clinic for Homosexuals 


WHEN the Report of the Wolfenden Committee was 
published a few weeks ago we made certain reservations. 
We agreed that the criminal law is a wholly unsuitable 
weapon to deal with homosexual practices between consenting 
adults but we could not wholly accept the idea that the 
State should wash its hands of the whole subject. We now 
learn that arrangements are far advanced for establishing a 
clinic for the treatment of homosexuals, and there is little 
doubt that there is a much better chance of homosexuals 
seeking treatment if the sanctions of the criminal law are 
removed than if they remain. It is reasonably certain that 
the vast majority of homosexuals are willing to accept treat- 
ment and that the present state of the law is a deterrent 
and not an encouragement to do so. The chief rational 
objection to changing the law is that many men who feel 
homosexual urges are presumably helped to resist them by 
the sanctions of the law. If those sanctions are replaced 
by the real possibility of successful treatment, we believe that 
not only will the public interest be better served but also 
large numbers of unhappy men will be helped. We wish 
every success to those who are taking the initiative in 
establishing the clinic. 


Delivery of Inland Revenue Affidavits 


Tue Inland Revenue announced on 4th November a 
revision of the practice notified on the 22nd November, 
1954, relating to the lodgment of affidavits at the Principal 
Probate Registry or a District Probate Registry without 
prior reference to the Estate Duty Office (see 98 Sor. J. 794). 
The revision has been made necessary by the issue of revised 
forms of Inland Revenue Affidavit (ante, p. 580). The 
announcement states that where the death occurs after the 
29th July, 1954, the Inland Revenue Affidavits that should be 
lodged with the Probate Registry without prior reference 
to the Estate Duty Office are those in which the total net 
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value of the property included in accounts 1 to 5 of the affidavit 
is under £2,500. Where the death occurs after the 9th April, 
1946, and before the 30th July, 1954, the figure is £1,500. 


Planning Enforcement Notices 


In an article in the October issue of the Law Quarterly 
Review Mr. R. E. MeGarry, Q.C., writes that, if the necessary 
and beneficial purposes of planning control are to be achieved 
without the law falling into disrepute, it is time indeed that 
a move was made by the Ministry of Housing and Local 
Government and by Parliament to improve the enforcement 
notice procedure under the Town and Country Planning 
Act, 1947. At present he concludes the Minister must say, 
almost in unison with Orlando, ‘Let frailty my strong 
enforcement be.”” First, Mr. Megarry complains that the 
existing procedure is puny, slow and ineffective in relation 
to transitory development such as caravan sites. Secondly, 
he complains of what he calls the morass that has grown up 
round appeals to petty sessions against enforcement notices. 
Over a number of years, articles in this Journal have examined 
the complexities of this branch of the law. Thus there was 
discussed, at 101 Sox. J. 273, A.-G. v. Bastow [1957] 2 W.L.R. 
340, where a local authority was driven to seek an injunction 
in aid of the statutory procedure; at 100 Sor. J. 625, East 
Riding County Council v. Park Estate, Bridlington, Ltd. 
[1957] A.C. 223, where three of the opinions in the House of 
Lords were to the effect that the justices in that case could 
have quashed the notice while two were to the effect that they 
could not have done so, but that it was nevertheless in law 
a nullity; and finally and most recently, at 101 Sot. J. 701, 
the thoroughly unsatisfactory position arising from Perrins 
v. Perrins [1951] 2 K.B. 414, Francis v. Yiewsley and West 
Drayton U.D.C. {1957| 2 Q.B. 136 and Norris v. Edmonton 
Corporation [1957] 3 W.L.R. 388. The law is indeed, as the 
last mentioned article said, in disarray. In the Edmonton 
case LorD GopDARD, C.J., himself expressed the hope that 
the appropriate Ministry would take notice of some of the 
difficulties which have arisen in the application, in his words, 
“of this somewhat obscure Act ... on which there are 
authorities which it is not easy to reconcile one with another.” 
Whatever may be the merits of arming the procedure more 
heavily against transitory development (and Mr. Megarry 
makes out a good case for this and would almost certainly 
be supported by the local authority associations), there can 
be no doubt that the traps and pitfalls besetting owners and 
authorities in the appeal procedure to the justices should be 
cleared away by immediate legislation. When the Lord 
Chief Justice has himself called for this, why should the 
Minister and Parliament delay ? 


Legal Aid and Television 


THE exact words of Mr. Justice VAISEY’s now famous 
dictum on television and legal aid, made while trying a dispute 
under s. 17 of the Married Women’s Property Act, 1882, were : 
“It is funny how people go on bringing legal actions at public 
expense and then it comes out that they have bought an 
expensive television set. Anybody who applies for legal aid 
should confess at once that they have bought a television set 
and their application should be dismissed. There are humble 
people, poor people, who cannot buy a television set because 
they have, among other things, to find money for legal 
expenses.” His lordship was moved to make this strong 
statement by the fact that the parties, who were legally 
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aided, had bought a television set, which he said was 
“obviously a luxury of the most expensive kind.”” No doubt 
there was much in the circumstances of the case which merited 


of a television set is evidence of means? It may well denote 
quite the reverse. In any case, inquisitions in such matters 
as legal aid are used with moderation and strictly within 
their legal powers by the National Assistance Board. Inquiries 
as to whether applicants have television sets or any other 
luxury would not be tolerated in a free country, especially 
in the many cases in which the applicant’s contribution to 
his costs is substantial. 


Life Insurance and Inflation 


THERE is a tendency nowadays to regard the belief that 
stability in the value of money is desirable and normal as 
old fashioned. Our economy, it is said, is expanding, and 
it will continue to expand for an indefinite period to come, and 
money must expand, or inflate, with it. So real is this feeling 
that attempts have been made, not all of them successful, 
particularly in the case of leases, to relate contractual values 
to something stable by means of a gold clause. A life insurance 
policy designed to provide compensation against inflation has 
recently been introduced by the London and Edinburgh 
Insurance Company, Ltd. Premiums are to be linked with the 
shares of a unit trust and the company undertakes to pass 
on the value prevailing, when the policy matures, of the total 
number of the trust’s shares which could have been purchased 
with sums of money equal to the proportional part of the sum 
secured by each premium paid. The scheme shows that there 
has been some hard thinking about the problems of saving 
and insurance in an inflationary world, and that that thinking 
has been on the right lines. 


A Journal for International Lawyers 


THE first number of the first volume of the Journal of the 
International Commission of Jurists, which has just been 
published, will be welcomed by lawyers throughout the 
world, whose financial support created the Commission and 
maintains its activities. It is a voluntary non-governmental 
body, with headquarters in The Hague, and is concerned 
with co-operation with the legal profession in many countries 
in common affirmation of the principles of the rule of law. 
The Journal is a splendid example of what voluntary effort 
can do. Articles of special interest to English and Common- 
wealth lawyers included are by Mr. WILLIAM W. BouLton, 
Secretary of the Bar Council, on the Bar in England and Wales, 
containing an admirable summary of the principles and rules 
of etiquette governing a barrister’s conduct, one by 
Mr. GERALD GARDINER, Q.C., on “ The Treason Trial in South 
Africa,” and a review of Dr. GLANVILLE WILLIAMS’ “ The 
Proof of Guilt,” by Professor J. M. VAN BERMELEN, of 
Leyden University. The activity of the Commission, which 
during the past year organised two international conferences, 
facilitated international visits between lawyers and distributed 
some 300,000 copies of its various publications, is one of the 
hopeful signs of our times. Heavy demands have been 


incurred on its financial resources, and the Commission invites 
its supporters to become “ Friends of the Commission ” by 
direct contributions, which may be sent to its offices at 
Brutenhof 47, The Hague, Netherlands, or to Westminster 
Bank, Ltd., Foreign Branch office, Lothbury, London, E.C.2. 
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* ELECTION ” AND 


Tue doctrine of election has recently been in danger of over- 
stepping its bounds ; but the decision of the Court of Appeal 
in Re Edwards, deceased; Macadam v. Wright and Others 
(1957) 3 W.L.R. 131; ante, p. 515, reversing an earlier decision 
of Upjohn, J., has put it back in its accustomed place. At the 
same time, the companion doctrine of ademption has been 
strengthened, if not extended. 


Essentials of election 

The essentials of election, as stated by Jenkins, L.J., in 
the course of the leading judgment, are that there should be 
an intention on the part of the testator or testatrix to dispose 
of certain property ; secondly, that the property should not, 
in fact, be the testator’s or testatrix’s own property ; and 
thirdly, that a benefit should be given by the will to the true 
owner of the property. 

Thus, as stated in 14 Halsbury’s Laws of England, 3rd ed., 
p. 588, para. 1091, ““ where a testator by his will purports to 
give property to A which in fact belongs to B, and at the same 
time out of his own property confers benefits on B, B is not 
allowed to take the full benefit given him by the will unless he 
is prepared to carry into effect the whole of the testator’s 
dispositions. He is accordingly put to his election to take 
either under the instrument or against it. If he elects to 
take under the will he is bound, and may be ordered, to convey 
his own property to A, if he elects to take against the will and 
keep his own property, and so disappoints A, then he cannot 
take any benefits under the will without compensating A 
out of such benefits to the extent of the value of the property 
of which A is disappointed.” 

Election arises either by reason of a mistake on the part of 
the testator, as in Re Dicey, deceased ; Julian v. Dicey {1956 
Ch. 357, where the testatrix devised “my two freehold 
houses ’’ which she merely occupied as a life tenant under a 
deed of family arrangement ; and in Cooper v. Cooper (1874), 
L.R. 7 H.L. 53, where a testatrix, having executed a deed 
by which she directed the proceeds of an estate to be divided 
equally among her three sons, attempted to dispose of the 
estate by will; or from a deliberate attempt on the part of the 
testator to control property which does not belong to him, as 
in Re Burton {1955) Ch. 82. “It is wholly immaterial,” 
said Lord Moncrieff in Cooper v. Cooper, supra, ‘“‘ whether the 
testator thought that he had the power to convey the property, 
or, knowing that he had not the power, usurped it. The rule 
in regard to election is in either case precisely the same.” 


Ademption 

In ademption no question of election arises because the 
former bequest or demise contained in the will is adeemed 
(from the latin adimere), or taken away. ‘“‘ There are two 
kinds of ademption,” says Jarman on Wills, 8th ed., vol. 2, 
p. 1136, ‘‘ the one where the testator gives a specific chattel, 
or fund, and the legacy fails because the chattel or fund has 
ceased to be part of the testator’s assets (or, it may be added, 
has ceased to be subject to his right of disposition) ; the other, 
where the testator gives a general legacy, and the legacy is 
held not to be payable because the intended bounty has 
already been satisfied by the testator; that is, there is an 
intended revocation of the gift of the legacy.”’ 


Facts in Re Edwards, deceased 
In Re Edwards, supra, the facts were unusual, so as to fall, 
in some respects, midway between election and ademption. 
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* ADEMPTION ” 


The testatrix by her will dated February, 1952, after giving 
specific and pecuniary legacies, devised her house and the 
residue of her property to seven beneficiaries, including her 
sister, Mrs. W. In May, 1952, the testatrix offered to give 
Mrs. W the use of two rooms, rent free, at her house during 
their joint lives, and to devise the house to Mrs. W by will, 
if she would give up her own home and come to look after the 
testatrix. Mrs. W accepted the offer and went to live with the 
testatrix. In July, 1952, the testatrix died without having 
effectively altered her will, but by an order of court dated 
October, 1953, and made at the suit of Mrs. W, the oral agree- 
ment of May, 1952, was declared valid and binding. Subse- 
quently the house was conveyed to Mrs. W. The question 
arose whether Mrs. W was put to her election under the will 
of the testatrix so that, if she desired to accept a benefit 
under the will, she would be bound to renounce her right to 
the house, or whether the oral agreement, being subsequent 
to the will, was an ademption of the devise of the house. 

It was contended on behalf of Mrs. W that if the will had 
been executed after the agreement between the sisters, a 
perfect case of election would have arisen, but as the will was 
dated before the agreement no case of election arose, but there 
had been an ademption of the gift as a result of the agreement 
and that, therefore, Mrs. W was entitled to participate in the 
residue without any election. 


Wills Act, 1837, s. 24 

Upjohn, J., rejected this argument in the court below. 
He was influenced by s. 24 of the Wills Act, 1837, which 
provides that “‘ Every will shall be construed, with reference 
to the real estate and personal estate comprised in it, to speak 
and take effect as if it had been executed immediately before 
the death of the testator, unless a contrary intention shall 
appear by the will.” Accordingly, he distinguished Plowden 
v. Hyde (1852), 2 Sim. (N.S.) 171, which supports the proposition 
that no case of election arises where the will precedes the other 
disposition, as having been decided under the pre-1837 law. 
“Since the Wills Act of 1837,’ he said, “ all that has to be 
found is the disposition of the property of another who receives 
other benefits under the will.’’ The question whether the 
will or some other act or disposition came first did not matter 
in the least. (See dictum of Lord Hatherley in Cooper v. 
Cooper, supra, at p. 70.) Therefore, Mrs. W must elect 
between the house and the residue of the estate, it being 
conceded that, in this event, she had already elected when 
she obtained judgment in the action which resulted in the 
conveyance of the property to her. 


Adeemed gift not resuscitated 

Jenkins, L.J., on appeal, said that when, between thi 
date of the will and the date of her death, the testatrix entered 
into an agreement for valuable consideration with respect to 
the house, she became a bare trustee of the property for 
Mrs. W so that, at the time of her death, the gift of the house 
contained in the will had been adeemed. Consequently, 
there was no longer any attempted testamentary gift by the 
testatrix of property belonging to another, and the first 
condition necessary to raise a case of election was not fulfilled. 
There was no justification for resuscitating a testamentary 
gift of property which had been adeemed by a disposition 
inter vivos, and treating it as a fresh testamentary gift of 
property belonging to the person in whose favour the disposi- 
tion inter vivos had been made. The true position was that 
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the testamentary disposition had clean gone, and the person 
in whose favour the disposition of the property infer vivos 
was made simply took it under that disposition without any 
question of thereby taking against the will, and thus being 
disqualified from receiving any benefit under the will. 


The question whether a case of election arose was not to be 
resolved solely and exclusively by reference to the facts 
indicated by a reading of the will at the date of death (cf. Re 
Harris ; Leacroft v. Harris {1909} 2 Ch. 206, at p. 217). 
Nor, where it was material to ascertain whether a gift had been 
adeemed, did s. 24 of the Wills Act, 1837, preclude investiga- 
tion of the circumstances obtaining at the date of the will 
containing the gift, or of any matters which had occurred 
between the date of the will and the date of death, bearing on 
the question whether the gift had been adeemed or not. 
So much was plain from Re Gibson ; Mathews v. Foulsham 
(1866), L.R. 2 Eq. 669 ; if it were not so it would be difficult 
to see how any case of ademption could ever be made out. 

In effect, therefore, s. 24 of the Wills Act, 1837, is restricted 
in its operation to property effectually disposed of by the will, 
and since an adeemed gift is taken out of the will completely, 
it can have no application at all to the property originally 


READING TWO DOCUMENTS 


THERE are several decisions on the question what is a 
sufficient memorandum for the ‘“ Statute of Frauds” (now 
s. 40 of the Law of Property Act) and a number of them 
arise out of the problem of construing a complete memorandum 
from more than one document. 

It was at one time generally accepted that unless one of 
the documents on the face of it referred to the other document 
the two could not be read together. Thus, if there were a 
letter and its reply which were to form the memorandum, 
then one letter (i.e., the reply) had to refer to the other to 
show connection and to enable them to be read as one 
memorandum and sufficient evidence of the contract for the 
statute. A variation of this is Long v. Millar (1879), 4 C.P.D. 
450, where one party signed a document agreeing to purchase 
“the three plots of freehold land in Rickford Street, 
Hammersmith,” and the defendant signed a receipt for the 
deposit ‘‘ as a deposit on the purchase of three plots of land 
at Hammersmith.”’ Here the reference was indirect, namely, 
that both documents refer to ‘“‘ the three plots of land,’’ but 
it was held that oral evidence may then be received to show 
that in fact the two documents refer to the same matter. 

Some years later than that the court went rather further 
by reading together a lettter and the envelope in which it was 
contained so as to supply the name of one of the parties. In 
fact the envelope was not produced, but the court was satisfied 
that the letter was contained in such an envelope, and it was 
held that on the evidence there was a sufficient memorandum 
(Pearce v. Gardner {[1897| 1 Q.B. 688). 

In Timmins v. Moreland Street Property Co., Ltd. {1957} 
3 W.L.R. 678; ante, p. 815, the court was asked to read 
together a receipt describing the property and signed by the 
vendor with a cheque drawn by the defendant in respect of 
which the receipt was given. Consequently, both documents 
mentioned the same sum of money, being the amount of the 
deposit, namely, £3,900. The cheque, however, was not made 
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comprised in such gift. (Cf. remarks of Turner, L.J., in 
Langdale (Lady) v. Briggs (1856), 8 De G.M. & G. 391, at 
p. 432.) 

The feature of the Edwards case which distinguishes it 
from other authorities is that here the testatrix made a gift 
of property under her will, which at the time it was hers to 
give, but later disposed of the property for value to a beneficiary 
under the will—a beneficiary in part in respect of the property 
in question, and in part in respect of additional benefits. 
Had Mrs. W been put to her election in the circumstances of 
the case, she would equally have been bound to elect if the 
testatrix, after making her will leaving the house on trust for 
sale and division, had sold the property to Mrs. W for its full 
value in cash but had not altered her will so as expressly to 
revoke the devise. ‘‘ I should be sorry to think,” said Jenkins, 
L.J., “‘ that what is supposed to be an equitable principle could 
operate to produce such an inequitable result.” To which 
Sellers, L.J., added that, if no other answer could be given, 
the application of the doctrine of election in the circumstances 
of the Edwards case would call for further consideration as a 
matter of equity. 

KiB... 


Common Law Commentary 


AS ONE CONTRACT 


payable to the vendor but to his solicitors. Both documents 
were of the same date. 

Another factor of this contract was that it was the sale of a 
reversion, i.e., of the freehold subject to an outstanding lease, 
but there was no mention of the lease in the receipt. 

The case was a difficult one because, although the common 
element in these two documents was only a sum of money, 
there was a strong argument in favour of accepting that 
connection as sufficient—so much so that the judge of first 
instance did so. Yet militating against the reading of the 
two together was the fact that the cheque was made out in 
favour of a third party and not the vendor himself. 


In the Court of Appeal 


On appeal this last point was fully cdnvassed as a reason 
for reversing the decision of first instance. But against this 
argument there were a number of decisions, including Burgess 
v. Cox [1951] Ch. 383, which confirmed the principle of 
Long v. Millar in reading together two documents whose 
connection with each other appeared only by placing them 
side by side and observing that they both referred to the 
same type of transaction. Long v. Millar may be regarded 
as the beginning of a line of cases applying fairly liberal 
principles in this question, but the Court of Appeal took the 
view that the liberal principle could be taken too far and in 
the result they refused to read together the cheque and the 
receipt. 

It was pointed out that a cheque nowhere shows in respect 
of what transaction it is given and this, coupled with the 
fact that this cheque was made out to a third party, persuaded 
the court to take the view that there was not a sufficient 
connection between the two documents to admit oral evidence 
of actual relationship to the same transaction. The court 


reaffirmed the basic principle that before oral evidence of 
connection can be given there must be a connection on the 
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face of the documents showing that they refer to each other 
or to the same transaction. There was nothing on the cheque 
to satisfy either of those needs. 

It had been held at first instance that the connection was 
sufficient but that the absence of any reference to the lease 
was fatal. The Court of Appeal reversed both these findings 
so that the appeal failed on different grounds. It was held 
that the failure to mention the lease was immaterial because 
what the purchaser was buying was the reversion, as to which 
the lease was not material. 


A technical decision 

It is a curiosity of our common law that, whereas simple 
contracts may be made by word of mouth as a general rule, 
we have had until recently an odd collection of exceptions in 
the Statute of Frauds, and no one yet has really solved the 
problem who decided what the list should contain and why. 
The retention of sales of land and guarantees on the occasion 
of the repeal of the rest of the provisions of that old Act is 
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perhaps understandable in that sales of land are contracts 
almost always of some importance, and guarantees are equally 
burdensome. Yet a business man can make by word of mouth 


a contract for a million pounds relating to goods or 
merchandise. 

Accepting the need for writing, one would expect a liberal 
interpretation where writing in fact exists. It is hard to 
believe that the court did not think that in fact the cheque 
in the above case was given for the deposit on the purchase 
of the land. Technically the decision is right, but the spirit 
of the thing points the other way. Decisions of this nature 
which turn on fine points of what might have been do not 
enhance the reputation of the law. The case can hardly be a 
precedent of anystrength since Statute of Frauds decisions have 
been going on for three hundred years with still no end to them. 
One feels that this decision was made with an eye to precedent 
rather than an eye to actualities. That is not the recognised 
way of administering justice. 

L. W. M. 


BUILDING AGREEMENT IN REVERSE 


ACCORDING to a daily newspaper, one unexpected result 
of the enactment of the Rent Act, 1957, has been the 
appearance of a new phenomenon which I propose to call 
a building agreement in reverse. What is said to be 
happening is that landlords of certain dwelling-houses, 
entitled to possession on 6th October, 1958, have manifested 
a willingness to pay their tenants for surrendering their 
interests forthwith ; the certain dwelling-houses being those 
which lend themselves to conversion into flats. And at least 
one tenant, according to the report, has driven a bargain 
with his landlord by which he, the tenant, is to have a tenancy 
of one of the to-be-created flats. The report gives, in fact, 
what one might call the Heads of Agreement and these 
specify the flat (ground floor) and its rent (£2 5s. a week) ; 
give him first choice of the “ three or four "’ patches of divided 
garden, and entitle him to store his furniture in one big room 
which is not affected by the conversion scheme. 

One does not, of course, suppose that any cause of action 
could be founded on such a bargain; the tenant himself, 
unless as gullible as those intending tenants to whom 
Harman, J., extended judicial sympathy when giving judgment 
against them in Hughes v. Waite and Others |1957) 1 W.L.R. 
713; ante, p. 405, is not likely to think so. The main reason 
for the misfortune suffered by the intending tenants in that 
case was that the intended landlords had neither title nor 
possession at the relevant time; but, as the “ Notebook ”’ 
pointed out on 6th April last (ante, p. 295), the fact that no 
date had been fixed for the commencements of the terms 
would have been equally fatal to their claims. Further, if 
the habendum be left to be inferred from the reddendum, 
security of tenure would be absent : the Rent Act, 1957, s. 16, 
does make the minimum notice a four weeks’ one, but that is 
probably much less than what is contemplated. Then, 
of course, a good deal of defining of parcels is called for, though 
the fact that the flat exists in futuro does not in itself make 
the bargain unenforceable. 

However, my purpose is to suggest that a properly drawn 
agreement would contain many of the features of the well- 





known type of agreement under which it is the tenant who is 
to do the building, being granted a lease on the work being 
completed ; and, in the absence of precedents for “ building 
agreements in reverse,” practitioners whom the intending 
tenants have the good sense to consult may, working on 
mutatis mutandis lines, be guided by precedents of the 
recognised type. 
Common features 

What is to be constructed will ultimately revert, in each 
case, to the grantor of the lease. It has frequently been 
emphasised that the grantor of an ordinary building agreement 
should devote a great deal of attention to detail, plans and 
specifications being drawn up with care. But the fact that 
the work is to be done by the grantor should, in my submission, 
make no difference : the grantee is to use and enjoy the result 
of the operations for some time, and should be more interested 
in that result than, say, he would be in the fit of a dress suit 
which he was hiring ‘for some festive occasion. 

It may be that the employment of an architect and quantity 
surveyor is not called for in every case; nevertheless, the 
extent of the parcels, as well as the construction of the dwelling 
which he is to occupy, should be determined when _ the 
agreement is negotiated. 

And in both cases the commencement and duration of the 
term, to which I have already adverted, should be settled 
at the time, as should the amount of rent to be reserved and 
the times at which it is to be payable. 


Breach 


But it is when one comes to consider remedies that the 
differences between the two types of agreement assume 
great importance. An “ ordinary ’’ building agreement may 
entitle the grantor to re-enter on breach, to forfeit materials, 
etc. But a condition defeasant is not likely to make much 
appeal to an intending tenant in the position which I have 
described, so I propose now to examine the question whether, 
and if so in what circumstances, he might hope to obtain a 
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decree of specific performance if the grantor failed to carry 
out his obligations. 

There is, of course, a large body of authority on this question 
of specific performance of undertakings to carry out building 
work, it being generally accepted that a court will not order 
work to be done which it cannot supervise. For present 
purposes, I propose to refer to three decisions. 

In Taylor v. Portington (1855), 7 De G. M. & G. 328, there 
had been negotiations for a tenancy of a dwelling-house in 
the course of which the intending tenant’s son-in-law, duly 
authorised by her, wrote to the intending landlord expressing 
willingness to take the house for three years from midsummer 
next at {85 a year “if you will put it in thorough repair ”’ ; 
there followed a description of the mother-in-law’s past 
conduct and experience as tenant of other houses, etc., and 
then some references to specific defects and requirements : 
rain came through the roof, the upper ceilings were cracked, 
the portico and railings needed seeing to, and so forth, and then 
“the drawing room we should require to be handsomely 
decorated according to the present style’’ and “ paint is 
required both inside and outside, although perhaps in some 
parts one coat might be sufficient.” It was the intending 
tenant who refused to accept the lease in this case ; but what 
is of interest is that it was the uncertainty created by the 
vague language of the two stipulations which I have cited 
that ultimately decided the court to refuse the intending 
landlord a decree (and the defendant was not awarded costs). 
The point is that the court would not, apparently, have been 
deterred by the circumstance that it was being asked to order 
work to be done if only it could have determined what exactly 
was to be done. 

But in Samuda v. Lawford (1862), 4 Giff. 42, it was an 
aggrieved intending tenant who sought the relief. He was 
one of those negotiators who are strong-minded enough to 
refuse to sign a printed form uncritically, and the defendant 
had let him into possession after correspondence in which he, 
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the defendant, had promised to carry out specific work. 
The plaintiff's affidavit began with a statement that he had 
entered into possession in full expectation and belief that the 
premises would be put into complete, substantial and 
decorative repair—a typical invocation of equity—and while 
the defects of which he complained could, according to his 
own evidence, be put right for £15 (the defendant made 
it £3) a decree of specific performance (of a three years’ lease) 
was granted. 
Merely incidental 


The third case is Middleton v. Greenwood (1864), 2 De G. 
J. & S. 142, which concerned an agreement to let and take 
licensed premises for a term of ten years at £100 a year. The 
“taker” was to pay outgoings and keep the premises in 
tenantable repair; the “lettor’’ was “to make certain 
alterations now suggested, and to make and form a spirit 
vault, and put in plate-glass windows, doing everything 
thereto necessary at his own expense, and to paint new the 
outside of all the woodwork, as well as put the slates and 
roofing in thorough repair.’ And in this case the grantee 
obtained not only a decree of specific performance but an 
award of damages for delay (an inquiry being ordered). 

On the face of it, this authority would be encouraging to 
intending tenants under ‘ building agreements in reverse ”’ 
but it is important to note that the court was largely influenced 
by the consideration that what it called the “ repairs ”’ (hardly 
an accurate description of the “‘ making and forming” part of 
the undertaking ?) were “ merely incidental.” In view of 
which an owner who promised to build a house or convert an 
existing one into flats and let the house or one of the flats 
might be able to resist a claim for specific performance. 

But what is clear is the desirability of accuracy and 
certainty ; and, though it may be a counsel of perfection, 
I would strongly recommend adaptation of the type of 
agreement with the future lease in a schedule. R.B. 


HERE AND THERE 


STYLES IN ADVOCACY 


GENTLEMEN of the jury,” an eloquent advocate of the last 
century is said once to have exclaimed, “ the reputation of a 
cheesemonger in the City of London is like the bloom upon 
a peach; breathe upon it and it is gone for ever.’’ Those 
were the days when Erskine, the future Lord Chancellor and, 
by universal consent, one of the greatest advocates our courts 
have seen, made an unforgettable and very favourable 
impression on Crabb Robinson, the diarist, by beating his 
breast. The case, by the way, was a rather simple probate 
action. We have gone right to the other extreme now, as 
Sir Hartley Shawcross recently observed in an address to 
the Magistrates’ Association. The fear of seeming emotional 
or sentimental, the anxiety to be matter-of-fact, makes the 
modern advocate casual to the point of being slipshod. 
Some judges don’t mind, others do. Not long ago a barrister 
at the Birmingham Assizes told a witness to take his hands 
out of his pockets, but Mr. Justice Stable intervened. “ No,” 
he said, ‘‘ he need not. People are more comfortable with 
their hands in their pockets and counsel are always doing it.” 
By contrast, Sir Norman Birkett, who has delivered so many 
lectures on advocacy that his views on forensic demeanour 
are pretty well known by now, expresses quite a different 


Bench-eye view. “I like to see the advocate who stands up 
straight in court and never lounges or leans on the back of 
the bench or puts his feet up. I like to see him standing up 
straight ... I like to see the man who speaks right on 
without taking endless sips of water.’’ He also likes graceful 
English and the apt literary quotation. 


THE NATIVE JURY 
JuRIEs used to like the “ bloom upon a 
advocacy very much. Fifty years or so 
current but not in the best forensic circles. 
the jury,” exclaimed in a divorce case Wildey Wright, 
a flamboyant but somewhat speculative counsel of the 
nineties, ‘‘ those trousers spoke trumpet-tongued.’’ But 
since those days the jury, that characteristically English 
flower in the fields of jurisprudence, has become far more of 
a rarity and advocacy has adapted itself accordingly. There 
were the grand jury, the special jury, the common jury, the 
criminal jury, the modified county court jury, all species of 
the genus. But the central typical British jury, the archetype, 
‘‘ the palladium of our liberties,”’ as advocates loved to remind 
them, was the unanimous jury of twelve. That flower has 
not transplanted very happily to other soils. The Scots 


peach ”’ style of 
ago it was still 
““ Gentlemen of 
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have a larger jury returning majority verdicts. The French 
have a smaller jury which retires to deliberate with the judge 
and his associates. But there is a general feeling that they 
do not embody quite so surely the average common sense of 
the citizen. Peculiar things can happen even when the best 
Whitehall gardeners try to send cuttings of this indigenous 
plant beyond the seas. The curious may care to look at 
the China Order in Council, 1925 (No. 603 of 1925), a relic 
of those dreamlike days when it could be said (as is recited 
therein) that “ by treaty, grant, usage, suffrance and other 
lawful means His Majesty the King has jurisdiction within 
the Republic of China.” Paragraph 36 (1), dealing with 
juries, enacted that: “‘ Every male resident British subject 
who is of the age of twenty-one years and upwards and 
possesses a competent knowledge of the English language . . . 
shall be qualified to serve on a jury.’”’ Then came sub- 
para. (2): “‘ All persons so qualified shall be liable so toserve, 
except the following persons, who shall nevertheless be 
competent to serve.’’ And in the list of such persons are 
included those who “are disabled by mental or bodily 
infirmity.” Now, I have not got Maxwell on the Interpreta- 
tion of Statutes by me, but construing that, as best I can, 
surely it means that persons disabled by mental infirmity 
were declared competent to serve on juries. No doubt there 
will be plenty of propagandists at home and abroad ready to 
explain this peculiar enactment in terms of an arrogant 
“colonialism ”’ which considered that everything in China 
was so peculiar anyway that a jury of twelve mental defectives 
could not make the facts seem any stranger than they were. 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, “‘ The Solicitors’ Journal,” 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 


2. Questions should be brief, typewritten im duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


13—DECONTROLLED PREMISES—PREMIUM ON 
ASSIGNMENT OF LEASE 


Q. A holds a lease of a shop and living accommodation 
for seven years from 24th June, 1956. The premises are 
subject to one assessment for the general rate, and the rateable 
value is over £30. A formerly resided in the living accom- 
modation but has now vacated the same, and desires to assign 
the lease of the premises, which are now vacant, to B. It is 
proposed that B shall pay A £350 for the purchase of his 
leasehold interest. Bearing in mind that before A vacated 
the premises, he was presumably a controlled tenant within 
the meaning of the Rent Restrictions Acts, subject to eventual 
decontrol under the Rent Act, 1957, in view of the fact that 
A no longer resides on the premises, is it considered that for 
B to make him a monetary payment for the lease would be 
illegal, as a premium within the meaning of the Landlord 
and Tenant Act, 1949 ? 


Section 
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MIDDLE TYPES 
THERE are, of course, lawyers who, with the specialist’s 
intolerant impatience of the man in the street, feel that 
most jury verdicts must be the verdicts of mental defectives. 
But that is not the view of so sound and experienced an 
observer as Mr. Justice Devlin, who, not long ago, in his 
Hamlyn lectures, said that owing mainly to the property 
qualification, juries are predominantly ‘“‘ male, middle-aged, 
middle-minded and middle-class.” And this he approves ; 
it makes for unanimity and in the middle of the community 
safe judgment is most likely to repose. Accordingly, among 
the occupants of the fold or pen of the jury-box behaviour 
tends to be conventional and uneventful. The only recent 
unconventionality we have heard of comes from as far afield 
as Australia where, perhaps, the composition of the juries 
is more emphatically male and less middle-aged. During a 
criminal trial at Sydney, a pretty young woman gave evidence 
for the prosecution. Her looks caught the eye of a juryman 
and he winked at her. But the wink was sadly ill-directed. 
The witness did not even notice it but counsel for the defence 
did. He protested to the judge. The judge stopped the 
case and discharged the jury. It reminds me of the tactics 
said to have been adopted by a French advocate defending 
a particularly striking beauty before an obviously appreciative 
jury. ‘Do not, I beg you,” he said, “send my client to 
languish in prison. Rather by your just and merciful verdict 
let her return rehabilitated to her home, No. 296 Rue Chose, 
telephone number Montplaisir 98765.” 
RICHARD Roe. 


PROBLEMS 


A. At the time of the assignment it cannot be said that the 
tenancy was excluded from the Rent Acts by reason solely of 
s. 11 (1) or (2) of the Rent Act, 1957, as they were not then 
being used for residential purposes, and unless there was an 
express clause that they should be so used and there had been 
no waiver of a breach, it is the actual user to which regard 
must be paid. However, it may well be that the new tenant 
intends to use the premises for residential purposes, in which 
case but for s. 11 (1) he might have been entitled to rely on 
the protection of the Rent Acts, as a mere temporary abandon- 
ment of the residential user does not take the premises out 
of the Rent Acts (but cf. Alexander Cowan & Sons, Ltd. v. 
Acton [1952] S.C. 73). In our opinion, therefore, although the 
matter cannot be free from doubt, if the premises are to be 
used by the assignee for residential purposes a premium would 
be unlawful under s. 2 of the 1949 Act by reason of s. 13 of 
the 1957 Act. 


Section 16—MInImMuM LENGTH oF NOTICE TO QuiT— 
APPLICATION 


Q. (a) Does s. 16 of the Rent Act, 1957, apply to tenancies 
at will? 
(5) Does it apply to tenancies by attornment in mortgages ? 


A. (a) In our opinion, part of the reasoning which finally 
decided the issue in Wheeler v. Mercer [1956] 3 W.L.R. 841; 
100 Sor. J. 841 (see 100 Sor. J. 923), would warrant the 
proposition that, allowing for the possibility of distinction 
between tenancies at will created by express agreement and 
those created by implication of law, s. 16 would not apply. 
It would, we consider, be held that a tenancy at will is not 
one determinable by notice to quit and is consequently 
outside the scope of the section. 























“ The Solicitors’ Journal " 
Saturday, November 9, 1957 


(5) It could, we consider, be plausibly contended, by 
reference to Portman Building Society v. Young [1951] 
1 All E.R. 191 (C.A.) that the premises were not (in the words 
of the section) ‘“‘let as a dwelling”; apart from which, 
Doe d. Snell v. Tom (1843), 4 Q.B. 615, would support the 
argument that, if the ordinary right of entry in the event 
of default is reserved by the terms of the mortgage, no notice 
to quit is necessary. 


Decontrol—RENT RECOVERABLE—RENT UNDER TWENTY- 
ONE-YEAR LEASE REDUCED IN 1950 BY RENT TRIBUNAL 


Q. In 1948 the lease of a residential flat was granted to X 
for a term of twenty-one years at an annual rental of £250. 
In 1950, on X’s application the local rent tribunal determined 
under s. 1 (1) of the Landlord and Tenant (Rent Control) 
Act, 1949, that the reasonable rent for the flat was £150 
per annum. The tribunal made no determination under 
s. 1 (3) of the Act. The rateable value of the flat, which is in 
London, exceeds {40 per annum. In your opinion would the 
landlord be able to charge and recover the full rent of £250 
per annum as provided for in the lease after the 6th October, 
1958, or is he bound by the determination of the tribunal for 
the remainder of the term of the lease ? 


A. As the tenancy cannot be determined before 6th October, 
1958, the transitional provisions of Sched. IV do not apply and 
there is no question of waiting until 6th October, 1958, before 
the rent reserved in the lease becomes recoverable. It is 
either recoverable as from the date of decontrol or not at all. 
The problem is a difficult one and would appear to have been 
overlooked by the draftsmen of the 1957 Act. The relevant 
provisions of the 1949 Act (which have now been repealed) 
affected the “ standard rent ’’ and the provisions restricting 
the rent to the standard rent plus permitted increases now no 
longer apply. It has been held that it is not illegal to let 
controlled premises at rents in excess of the recoverable 
rent but that the excess is merely irrecoverable (see 
Schlisseman v. Rubin [1951| W.N. 530; Brilliant v. Michaels 
(1944), 114 L.J. Ch. 5). In those cases the determination of 
the standard rent had preceded the letting at the excess, 
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whereas on the facts of the present problem the position is the 
other way round. Nevertheless it might be argued that the 
lease reserved a rent which the tribunal determined to be 
excessive and accordingly part became irrecoverable by virtue 
of the 1949 Act and s. 1 of the 1920 Act, but, those provisions 
being no longer applicable, the full rent reserved under the 
lease is now payable. 


Decontrol—TENANCY OF ONE Room IN DWELLING-HOUSE 


Q. Mrs. A was the tenant for life under her husband's 
will. She lived in a house called “the property.”’ Her 
husband died in the spring of 1943 and in the autumn of 
1943 the widow let one room downstairs to a Miss JT on a 
weekly tenancy at a rental of 8s. per week. Miss 7 was 
granted the use of the outside lavatory and the use of the 
kitchen tap to fetch water. There was no sharing of any 
accommodation and no services whatsoever were provided 
by the widow. The widow died in January of this year. 
The rateable value of the property is £36. When the widow 
died the part occupied by the widow was empty of furniture. 
The daughter saw the rating authority and it was agreed that 
the rateable value of the part let should be £5 per annum. 
No rates have been paid in respect of the part of the house 
which is empty. In view of the fact that the rateable value 
of the whole house exceeded £30, can it now be said that 
Miss T is still protected in respect of the letting to her of the 
one room. 


A. In our opinion, the tenancy is a protected one: that is 
to say, the vital consideration is the rateable value of the 
room on 7th November, 1956 (s. 11 (1)), which, in the event of 
dispute, is to be determined by the county court (Sched. V, 
para. 1 (b)), but it cannot be expected that the figure would 
exceed £30. And the room would, we consider, be held to be 
“part of a house let as a separate dwelling” (Increase of 
Rent, etc., Restrictions Act, 1920, s. 12 (2)): see Field v. 
Gover [1944] K.B. 200; Curl v. Angelo [1948] 2 All E.R. 189. 
We understand that we are not asked to deal with the 
question of the validity of the widow’s grant, which question 
is likely to be decided in Miss 7’s favour by virtue of the 
Settled Land Act, 1925, s. 110, if for no other reason. 


WOULD YOU MAKE YOUR SON A SOLICITOR ?—IV 


By a Legal Journalist 


A double-edged question, this, for one who as a legal 
journalist, though not a lawyer, has for a good many years 
served and observed the law and its practitioners from a position 
of vantage, and whose son, just entering his teens, wants to 
become a solicitor. To answer ‘‘no’”’ would perhaps imply 
a cynical lack of faith in the worthwhileness of his own occupation ; 
but it is not one to be answered lightly by a father who may 
well face it in practice before long. 

Whether or not the onlooker sees most of the game, he has 
always claimed the right to express his views on it without 
equivocation. To one observer at least the legal profession 
has seemed in the last ten years to be courting its own decline. 
It has thankfully thrust too many of the technical problems of 
modern times into the willing and capable hands of the younger 
specialist professions, and has turned with relief to older but 
fast-dwindling expertises. How many strict settlements are 
drawn to-day ? And yet how many solicitors, even in 1957, 
would be on more familiar ground in drawing such a settlement 
than in ‘ busting’’ it for tax mitigation purposes? The 
surrender of so much ground as has been yielded in recent years 
cannot go on for long without endangering the survival of solicitors 
as a respected profession: happily there are signs—notably 
Sir Edwin Herbert’s address to the Annual Conference last 
year (100 Sor. J. 704)—that these things have not passed 
unnoticed and that remedies are being sought. Among them the 
reform of legal education must rank high. 





Assume, then, that this drift of business away from lawyers’ 
offices will be checked before it is too late; the instinct of self- 
preservation will no doubt see to that. Yet a glance at the 
conditions of to-day as they affect the lawyer’s practice is not 
reassuring. The man in the street has served clear notice that 
he will not forever tolerate the expense and delay inherent in 
unregistered conveyancing. Universal compulsory registration 
of title must come, and when it does a large part of the solicitor’s 
annual turnover will disappear. Litigation continues to decline : 
1,734 actions set down in the Queen’s Bench Division for Trinity 
Term, 1954, had dwindled to 305 at the corresponding period 
of 1957. No proportionate increase has occurred in the county 
courts despite their recently enlarged jurisdiction; indeed it 
may well be that with the return of a free market in many classes 
of houses formerly controlled by the Rent Acts the familiar 
possession action in the county court will become a comparative 
rarity. More and more the relationships of every-day life are 
slipping from the hands of the individual into those of the power- 
ful organisations he has created for his protection: A’s claim 
against B for damages sustained in a road accident is translated 
into a tussle between the X and Y insurance companies, who 
have every inducement to settle out of court and an army of 
experts on hand to conduct negotiations without ordinarily 
feeling the need for legal advice. Trade unions, nationalised 
corporations, local authorities—these are the litigants of to-day. 
Legal aid, except indeed in divorce (par excellence the field in 
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which the individual suitor must survive), has done little to alter 
the trend, while many of the problems that beset the ordinary 
man nowadays are settled by ad hoc tribunals before which the 
lawyers have no exclusive right of audience. It seems that the 
solicitor, and his brother at the Bar, must adjust themselves to a 
permanently lowered level of litigation practice. (One may note 
here that according to the 1956-57 Annual Statement of the 
General Council of the Bar, the number of newly called counsel 
starting in practice has progressively fallen from 194 in 1948-49 
to no more than twenty-nine in 1955-56.) 

These, then, are some of the gloomier aspects. What is on the 
other side of the medal? First, if the trend to increasing pro- 
duction and a higher standard of living is maintained, there is 
reason to expect a high level of business enterpriseand, if lawyers 
will accept the challenge and become thoroughly versed in the 
problems of commerce, both national and international, thenthey 
may well succeed in winning back their pre-eminence as the 
business man’s adviser. But success in this will call for greater 
flexibility of mind than has been common among lawyers in the 
past: a zest for innovation is indispensable if the day-to-day 
needs of industry are to be met, and this may lead increasingly 
to the creation of openings in industry and commerce for the 
full-time legal adviser who can thus absorb from his surroundings 
the progressive outlook which business will demand from him. 

Secondly, a rising standard of living, if it continues, may be 
expected to bring to large sections of the population problems 
which hitherto have touched them only to a limited extent. 
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The man of property has been the lawyer’s client in the past : 
with the wider distribution of property which is now in process 
of taking place the number of those in need of legal guidance must 
continue to grow, and the widespread suspicion of the lawyer 


by the same token to dwindle. Is it, perhaps, for reasons lik: 
these that The Law Society reports an increase of fifty in th 
number of solicitors admitted during 1956 compared with th 
previous year, while the number of articles of clerkship registered 
was also nearly fifty more than in 1955? (These figures compar: 
interestingly and suggestively with those quoted above in respect 
of barristers.) Considerations like these, allied to the sustained 
and largely successful efforts now being made to rationalis: 
solicitors’ remuneration and insulate it against the effects of « 
depreciating currency, justify a cautious optimism on_ th: 
prospects of one side, at least, of the profession. 

But the legend of the wealthy and rapacious lawyer is dying 
fast. One can discern no likelihood of its revival. A fair view 
promises no more than a reasonable livelihood for the man who 
brings to the law the right qualities and unstinted effort. Ther 
are many careers offering more glittering prospects to the abk 
young man and woman of tomorrow. Few, however, are likely 
to afford a more satisfying combination of creative intellectual 
effort, social value, and independence, These things, to many, 
outweigh the improbability of achieving more than a modest 
competence. If he is still of the same mind in five years’ time, 
[ shall, not without qualms, encourage my boy’s ambition 
But by then he will probably want to be a nuclear physicist. 


“THE SOLICITORS’ JOURNAL,” 7th NOVEMBER, 1857 


THE number of the 7th November, 1857, closed the first volume 
of THe Soricirors’ JourNAL. The leading article said that 
“ the object of such a publication would not be answered by merely 
writing so as to convince solicitors that they have rights to 
defend, claims to urge and grievances that demand redress. Our 
only useful aim must be to convince the public . Now, in 
order to do this . . . we should endeavour to look at every subject 
of discussion with a broad and impartial view... The maxim 
that the interests of the profession and of the public are identical 
is, we believe, well founded. It has been adopted and con- 
sistently repeated in every declaration of the principles of this 
Journal... We most earnestly deprecate any attempt either to 
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divide the profession into hostile sections or to place the whok 
profession in antagonism to the community at large. The 
mischief of the first step would be that every collective effort in 
support of the rights of the body of solicitors must be weakencd : 
and the impolicy of the second would inevitably be proved by ill 
will and prejudices excited in the public mind . . . We apprehend 
that our readers wish to see this Journal conducted with intel 
ligence and vigour and that... whatever topic it may take in 
hand should be so dealt with as to win respect, not only from th« 
lawyers . . . but also from the laymen . There are very good 
reasons why the body of solicitors should desire to possess in th« 
press an organ of established character and authority.” 
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The Elements of Income Tax Law. Third Edition. By 
C. N. Beattie, LL.B., of Lincoln’s Inn, Barrister-at-Law. 
1957. London: Stevens & Sons, Ltd. £1 7s. 6d. net. 

This book is unique in your reviewer’s experience in that it 
is a book on elementary income tax written by a lawyer for law 
students and not by an accountant for accountancy students. 
As such it is greatly to be welcomed ; not because the accoun- 
tants’ books are not of a high standard—many of them are— 
but because income tax is a very wide field and that part of it 
which is of major interest to lawyers is not necessarily the same 
part which is of major interest to accountants. It is rarely that 
the non-specialist lawyer has to deal with the computation of 
profits under Cases I or II of Sched. D, but it is often that he 
has to consider, for instance, Sched. A tax, the deduction of 
tax from interest or annuities and the taxation of trustees, 
executors and beneficiaries. 

The author recognises this, and whilst covering the whole 
field so far as it can be covered in a book of this size, he wisely 
concentrates his attention upon those matters most likely to 
concern the legal practitioner. As a result there are fewer 
specimen computations than are so frequently found and this 
may be welcomec some people find it easiest to think in figures 
but some do not. 

The clarity of exposition is admirable and whilst this book 
is probably intended chiefly for use by candidates for The Law 
Society’s examinations it can be read and used with profit by 
the practitioner who can claim but little knowledge of the 
subject. 


Book-keeping for Solicitors. Second Edition. By RK. 
CarRTER, B. Com. 1957. London: Butterworth & Co. 
(Publishers), Ltd. £1 7s. 6d. net. 

\ new edition of this book has become necessary by the 
introduction of the Solicitors’ Accounts (Amendment) Rules, 
1956, which prescribe, in more detail than heretofore, the form 
and content of the books of account which a solicitor is, by law, 
tequired to keep and also lay down the minimum period for 
which they shall be kept. Besides setting out in an Appendix 
the consolidated text of the Solicitors’ Accounts Rules, 1945 to 
1956, the eitect of the 1956 amendments has been- incorporated 
in the text. 

In his Introduction to the first edition, the author describes 
the book as “a text-book for students who approach its subject 
with little or no knowledge of book-keeping ’’ and its value as 
such has received appropriate and well-merited acknowledgment 
in its inclusion as a prescribed book for the subject of book- 
keeping at the Solicitors’ Intermediate Examination. This aim 
has been continued in the second edition with a rather greater 
emphasis on the practical value of a sound knowledge of book- 
keeping to a practising solicitor. We consider that this aspect 
might be developed in future editions, particularly in the 
chapters on ‘‘ A Solicitor’s Accounts ’’ where a more detailed 
account of the especial value to a solicitor of the trial balance 
and the investigation for the purpose of the accountant’s 
certificate would give the student a deeper insight into the 
reasons behind the forms of the accounts themselves, thereby 
leading to a better grasp of the whole system. 


The Sexual Offences Act, 1956. With introduction and 
annotations by C. BrucrE Orr, of Gray’s Inn, Barrister-at-Law. 
Consulting Editor, LEstiz Boyp, Clerk of the Court, Central 
Criminal Court, Clerk of the Peace, City of London, of Gray’s 
Inn, Barrister-at-Law. 1957. London: Butterworth & Co. 
(Publishers), Ltd. Price {1 5s. 

The Sexual Offences Act, 1956, consolidated the statute law 
as to sexual offences, other than indecent exposure, and Mr. Orr, 
after a short introduction, annotates the Act section by section. 
The notes are useful and refer to a large number of decided cases. 
In addition, there is a digest of cases relating to sexual offences 
covering forty pages; as some of the decisions are reported in 
reports not usually available outside law libraries, this is an 
especially useful feature. There is no other book dealing at 
such length with sexual offences and Mr. Orr’s work will be of 
great value to members of the profession whose practice includes 
the conduct of such charges, whether for the prosecution or the 
defence. A minor point on which Mr. Orr may comment, if 
there is a second edition, is the change made (possibly without 
intention) by the new Act whereby attempted incest and 
attempted intercourse with young girls and defectives are no 
longer statutory offences (see ante, p. 328). 


An Estate Duty Notebook. Second Edition. By G. BouGHuEen 
GRAHAM, LL.B., of Lincoln’s Inn, Barrister-at-Law. 1957. 
London: The Solicitors’ Law Stationery Society, Ltd. 17s. 6d. 
net. 


This little book, the first edition of which was published in 
1954, incorporates the changes and developments in the law 
brought about by subsequent Finance Acts and decisions of the 
courts. Two chapters, [IX and X, are devoted to the new 
provisions appearing in the Finance Act, 1957, and affecting the 
basis of the charge of duty on gifts inter vivos and determined 
life interests. Some of these new provisions are none too easy 
to understand: they are highly involved and follow the only 
too common basis of taxing something upon the footing that it 
is something else. Furthermore, they are not improved in 
clarity by the fact that s. 38 of the new Act was drastically 
amended on report, and the amendments were not very fully 
discussed. Nevertheless, the author tackles the changes in the 
law boldly and within the limited compass of the book deals 
with them clearly and well. Chapter XII, which deals with 
allowable deductions, has been re-written and expanded, while 
some mention of the various clearance certificates has been 
incorporated in chapter XIII. The general pattern of the 
book follows that of the earlier edition: the text is in good, 
clear type on substantial paper, while the layout is all that 
could be desired. In keeping the notebook almost to the same 
size as the first edition, it has not been attempted to cover 
the whole of the law (although what is omittéd is of more concern 
in the case of the larger estates), but it is so clearly and 
interestingly written that anyone approaching the subject for 
the first time cannot fail to profit by a perusal of its pages 
As complementary to the standard works on the subject and, 
so far, the only text-book on the estate duty provisions of 
the Finance Act, 1957, it will be a useful guide to the 
practitioner. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’] 


The Commorientes Rule 

Sir,—-In your issue of 2nd November you say ‘“‘ nowadays 
most solicitors when advising their clients on their wills put in 
the ‘one month survival’ clause which effectually deals with 
simultaneous death.” 

Mr. J. G. Monroe, writing in the British Tax Review for 
December, 1956, at p. 228, questions whether the practice of 
making gifts contingent on survivorship for a specified period 
such as one month achieves its purpose. He says :— 

“It would seem that for this to be properly effective there 
should be an express provision that intermediate income should 


be accumulated and added to capital. If this is not done the 

intermediate income will be payable to adult persons 

contingently entitled (under Trustee Act, 1925, s. 31 (1) (ii)) 

and there could still be a claim for duty: Re Jones’ Will 

Trusts [1946] 2 All E.R. 281.” 

Success against the Estate Duty Office can never be guaranteed, 
but it would seem prudent to follow the ordinary “‘ one month 
survival ”’ clause by a provision such as Mr. Monroe suggests. 


Joun H. L. CHAPMAN. 
Sheffield, 3. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrang 


ement with the 


Council of Law Reporting, and full reports will be found in] the Weekly Law Reports. 
eppropriat 


Where possible the 


House of Lords 


CONTRACT: ILLEGALITY: SALE OF JUTE BAGS 
FROM INDIA C.I.F. GENOA: TRANSHIPMENT TO 
SOUTH AFRICA CONTRARY TO INDIAN LAW 
Regazzoni v. K. C. Sethia (1944), Ltd. 


Viscount Simonds, Lord Reid, Lord Cohen, Lord Keith of 
Avonholm and Lord Somervell of Harrow. 21st October, 1957 


Appeal from the Court of Appeal ([1956] 2 Q.B. 490; 
100 Sot. J. 417). 


In September, 1948, the defendants agreed to sell and deliver 
to the plaintiff a large quantity of jute bags, September/October 
shipment, c.1.f. Genoa, at 248s. per 100. At that time, India 
was the largest and cheapest producer of jute bags and South 
Africa a large consuming country, but, by way of political 
protest and on account of a dispute which had arisen between 
India and South Africa about the treatment of Indian nationals 
in South Africa, the Indian Government had, by regulations 
made under powers conferred by the Sea Customs Act, 1878, 
prohibited the export of goods to South Africa direct and sought 
to avoid indirect shipments, infringement of the regulations 
making the goods liable to confiscation and the shipper, or 
person held responsible, to a penalty. Consequently, South 
Africa was restricted in its purchases of jute bags and was 
prepared to pay high prices for any made available. Both the 
plaintiff and the defendants were well aware of the prohibition 
and that it would be unlawful for a shipper to export either 
directly or indirectly to South Africa, but they sought to take 
advantage of the situation, and both parties contemplated and 
intended that the contract goods would be shipped from India 
and made available in Genoa for resale to the South African 
buying agency. In an action by the plaintiff claiming damages 
for non-delivery of the jute bags, Sellers, J., gave judgment for 
the defendants. The Court of Appeal affirmed his decision. 
The plaintiff appealed to the House of Lords. 


ViscouNnT SImonpDs said that the only question was whether 
the respondents were justified in repudiating the contract. Their 
broad proposition was that an English court would not enforce 
a contract or award damages for its breach if performance would 
involve doing an act in a foreign and friendly State which violated 
its law (Foster v. Driscoll {1929} 1 K.B. 470). The appellant 
contended that the case was wrongly decided and that an English 
court would not have regard to a foreign law of a penal, revenue 
or political character; the appellant claimed that the Indian 
law in question was of such a character. This was not, however, 
a suit by a foreign State to enforce its laws. An English court 
would not enforce the penal or revenue laws of another country 
at its suit. The question remained how far, if at all, the doctrine 
extended to laws of a “ political’’ or ‘‘ public ’’’ character and 
whether, in a suit between private persons, the court would 
enforce a contract which involved doing in a foreign and friendly 
country an act which violated the law of that country. Different 
considerations might arise if the law of the contract was English 
and the contract could be wholly performed in England or in 
some country other than that whose law made the act illegal. 
It could not be regarded as a matter of comity that our courts 
would not entertain a suit by a foreign State to enforce its revenue 
laws. But only comity had influenced them in refusing, as a 
matter of public policy, to enforce or award damages for the 
breach of a contract which involved the violation of foreign law 
on foreign soil. The principle was based on public policy and 
the House, while disclaiming any intention to create a new head 
of public policy, would not hesitate to apply an old principle 
to new circumstances. The appellant’s contention was that the 
English courts would not pay regard to the penal, revenue or 
other political laws of a foreign State, not merely that they would 
not enforce such laws at the suit of a foreign State. Just as 
public policy avoided contracts which offended against our own 
law, so it would avoid at least some contracts which violated the 
laws of a foreign country and it would do so because public policy 
demanded deference to international comity. It did not follow 
from the fact that to-day the court would not enforce a revenue 


@ page reference 


given at the end of the note. 


law at the suit of a foreign State that it would enforce a contract 
requiring the doing of an act in a foreign country which violated 
the revenue law of that country. The two things were not 
complementary or co-extensive. Thus an English court would 
not enforce a penal law at the suit of a foreign State, yet it would 
be surprising if it enforced a contract requiring the commission 
of a crime in that State. It was sufficient for the purposes of 
this appeal to say that, whether or not an exception must still 
be made with regard to the breach of a revenue law, there was 
no ground for making an exception with regard to any other 
law. This case was clearly covered by Foster v. Driscoll, supra, 
the correctness of which was not to be doubted. Here the 
common intention of the parties was to violate the law of India, 
and it was of no consequence that the documents did not disclose 
this intention. Whether the cases relating to the breach of a 
revenue law were still to be regarded as binding authority was 
a question which must await determination. The appeal should 
be dismissed with costs. 

The other noble and learned lords agreed in dismissing the 
appeal. Appeal dismissed. 

APPEARANCES: WNetl Lawson, Q.C., E. Cohn and L. Blom- 
Cooper (Buckeridge & Braune); Mocatta, Q.C., Richard Vick 
and Kenworthy-Browne (Stuart Hunt & Co.). 


[Reported by F. Cowper, Esq., Barrister-at-Law] (3 W.L.R. 752 


Court of Appeal 


RENT RESTRICTION: TRANSMISSION OF 
TENANCY ON DEATH OF TENANT 


Edmunds v. Jones 
Evershed, M.R., Jenkins and Hodson, L.JJ. 
14th January, 1952 
Appeal from Aberdare County Court. 


The plaintiffs, owners of a dwelling-house to which the Rent 
Restrictions Acts applied, claimed possession of it from the 
defendant, a daughter of the deceased tenant, who at the time 
of the death of the tenant was a sub-tenant of two rooms in the 
house with joint use of the kitchen. The defendant claimed to 
be ‘‘ residing with’ her mother at the time of her death within 
the meaning of s. 12 (1) (g) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, and that, accordingly, she was 
entitled to a statutory tenancy of the whole house. The county 
court judge gave judgment for the plaintiffs. The defendant 
appealed. 

EvVERSHED, M.R., said that the words “‘ residing with ’’ must 
be given their ordinary popular significance. They did not, he 
thought, involve any technical import or have some meaning 
only to be defined by lawyers. Giving them, then, the ordinary 
sense of the language it was, to his mind, necessary in order that 
para. (g) might be satisfied, that the person claiming to succeed 
to the tenancy of the particular premises must fairly and truly 
be said to have been residing with the predecessor in those 
premises in the sense that the successor lived and shared for 
living purposes the whole of the premises to which he or she 
claimed to have succeeded. In the present case the daughter was 
the tenant at law of two rooms to the exclusive possession of 
which she was entitled. And all she could further say was that 
she shared the kitchen with her mother. She had no right to go 
in any other part of the house beyond the confines of her own 
tenancy. She was in no sense residing in any part of the house 
other than the two rooms of which she was the tenant, and the 
kitchen to the extent to which she used it. She, therefore, in 
his (his lordship’s) judgment, could not be said to have been 
residing with her mother at the time of the latter’s decease as 
regards the premises to which she now claimed to have succeeded. 
Accordingly, the appeal failed. 


Jenkins, L.J., delivered a concurring judgment, and 
Hopson, L.J. agreed. Appeal dismissed. 
APPEARANCES : Phillip Wien (Collyer-Bristow & Co., for 


D. Granville West & Chivers, Newbridge, Mon.) ; Roderic Bowen 
(Marchant, Harries & Co., Aberdare). 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] (1 W.L.R. 1118 
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RENT RESTRICTION: TRANSMISSION OF 
TENANCY ON DEATH OF TENANT 
Collier ». Stoneman 
Jenkins, Romer and Sellers, L.JJ. 17th July, 1957 

Appeal from Marylebone County Court. 


L, who was the grandmother of the plaintiff, was the statutory 
tenant of a flat consisting of two rooms and a kitchen on the 
first floor of a dwelling-house. In 1950 L allowed the plaintiff 
and her husband, who had no matrimonial home, to live in the 
back room of the flat, in which they had been allowed to store 
their furniture since 1947. The arrangement was that the 
plaintiff and her husband had the back room to themselves. 
L had the front room to herself and the kitchen was shared between 
them. LZ, who was ninety-four at the time of her death in 
October, 1956, kept very much to her own room and did most 
of her own shopping and cooking and only occasionally shared 
a meal in the kitchen with the plaintiff and her husband. In an 
action by the plaintiff against the defendant landlord claiming 
a declaration of her title to a statutory tenancy of the flat on 
the same terms as that held by L at the time of her death, the 
county court judge held that, on the facts as found, the plaintiff 
was not “ residing with”’ L at the time of her death within the 
meaning of s. 12 (1) (g) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, and dismissed the action. 
The plaintiff appealed. Cur. adv. vult. 


Jenkins, L.J., said that the county court judge in reaching 
the conclusion that the plaintiff had failed to establish her claim 
to have been “residing with” her grandmother within the 
meaning of s. 12 (1) (g) had been considerably influenced by 
certain observations of the Court of Appeal in Edmunds v. 
Jones (ante, p. 848). In the present case the judge had held 
that there was nothing amounting to a sub-letting of the back 
room in the flat to the plaintiff or her husband, and notwith- 
standing the doubt which he expressed on this point he (his 
lordship) thought the judge was clearly right in so holding. 
That seemed to him (his lordship) to be a vital point of distinction 
between Edmunds v. Jones and the present case. In his opinion 
the correct conclusion here, and the only conclusion possible on 
the facts of the present case, was that the plaintiff was ‘ residing 
with” her grandmother within the meaning of s. 12 (1) (g) from 
1950 until the grandmother’s death in 1956 and was entitled 
accordingly to the relief claimed in her action: For these 
reasons he was of opinion that the appeal should be allowed. 


Romer, L.J., and SELLeErs, L.J., 
judgments. Appeal allowed. 
APPEARANCES: J. J. Davis (D. W. Plunkett); J. R. Phillips 
(Wright, Son & Pepper). 
{Reported by J. A. Grirritus, Esq., Barrister-at-Law] 


delivered concurring 


[1 W.L.R. 1108 


REVENUE: BALANCING CHARGE: COMPANY IN 

VOLUNTARY LIQUIDATION : WHETHER BALANCING 

CHARGE PART OF ACTUAL INCOME: INCOME TAX 
ACT, 1952, PART IX, CHAPTER III 


Inland Revenue Commissioners v. Wood Bros. 
(Birkenhead), Ltd. (In Liquidation) 


Jenkins, Parker and Pearce, L.JJ. 4th October, 1957 
Appeal from Harman, J. 


The taxpayer, a company to which s. 245 of the Income Tax 
Act, 1952, applied, ceased trading on 28th April, 1951, and went 
into voluntary liquidation on 16th April, 1952. The period over 
which the company had to be taxed was 30th April, 1950, to 
16th April, 1952, inclusive. It was not disputed that a balancing 
charge of £18,675 fell to be made on the company in respect of 
sales of plant and machinery on cessation of its business under 
s. 292 (3) and s. 323 (4) of the Income Tax Act, 1952, and that 
the actual income of the company from all sources, as computed 
for the purposes of Chap. III of Pt. IX of the Income Tax Act, 
1952, for the said period fell to be apportioned among its members 
under ss. 245 and 248 of the Income Tax Act, 1952. On appeal 
by the Crown from a decision of the Special Commissioners 
that the amount of the balancing charge did not fall to be 
included in the actual income from all sources for the purposes 
of Chap. III of Pt. IX of the Income Tax Act, 1952, Harman, J., 
held that a balancing charge levied on a company was not part 
of its actual income because it never formed any part of the 
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company’s income at all; and that, accordingly, the balancing 
charge did not fall to be included in the company’s actual income 
from all sources for the purposes of Chap. III of Pt. IX of the 
Income Tax Act, 1952. The Crown appealed. 


Jenkins, L.J., said that the observations of the court in 
Thomas Fattorini (Lancashire), Ltd. v. Inland Revenue Com- 
misstoners [1942] A.C. 643, a case to which Harman, J., was not 
referred, made it reasonably plain that the word “ actual” 
in the phrase the “‘ actual income from all sources ’’ should be 
treated as meaning the income for the actual period in respect 
of which the assessment was made, as distinct from the income 
from some other basic period of a conventional kind such as 
the previous year or, as it once was, the three years’ average 
selected as the basis of calculation; and that, being referable 
to that matter, the word ‘ actual”’ did not have the restrictive 
effect which Harman, J., attributed to it. Accordingly, the 
circumstance that the balancing charge was not actual income, 
meaning thereby income in the literal or real sense of the word, 
but if it was income at all was a sum to which the character 
of income had been notionally attributed by the legislation, 
would not necessarily exclude it from the calculation of the 
company’s total income from all sources. But that did not 
conclude the matter, for, even so, it was necessary to find some- 
where in the relevant provisions of the Act some sufficiently 
clear and unambiguous provision to the effect that the amount 
of the balancing charge should be deemed to be an addition to 
the income of the company for the period in question. He (his 
lordship) could find nothing to say that this particular sum 
was to be deemed to be income in the hands of the company. 
Finding no such provision, he thought it necessarily followed 
that the appeal failed. 


PARKER and Pearce, I..JJ., concurred. Appeal dismissed. 
Leave to appeal to the House of Lords refused. 


APPEARANCES: John Senter, Q.C., E. B. Stamp and Alan Orr 
(Solicitor, Inland Revenue); Philip Shelbourne (Simmons and 
Simmons for March, Pearson & Green, Manchester). 

(Reported by J. A. Grirritus, Esq., Barrister-at-Law]) [3 W.L.R. 713 
RATING: VALUATION LIST: LOCUS STANDI 
OF RATING AUTHORITY IN 1954 TO PROPOSE 
ADDITION TO LIST 


John Walsh, Ltd. v. Sheffield Corporation 
Tranter v. Same 


Jenkins, Parker and Pearce, L.JJ. 9th October, 1957 
Appeal from the Lands Tribunal. 


The Local Government Act, 1948, provided by s. 40 (1): 
“Any person who is aggrieved—(a) by the inclusion of any 
hereditament in the list; or (b) by any value ascribed in the 
list to a hereditament or by any other statement made or omitted 
to be made in the list with respect to a hereditament ; or (c) in 
the case of a building or portion of a buildin occupied in parts, 
by the valuation in the list of that building or portion of a building 
as a single hereditament, may at any time make a proposal for 
the alteration of the list so far as it relates to that hereditament.” 
By s. 144: ‘ (1) In this Act, except so far as the contrary is 
expressly provided or the context otherwise requires, the following 
expressions have the meanings hereby respectively assigned to 
them, that is to say— .. . (9) Any reference in this Act to the 
alteration of a valuation list or draft valuation list includes a 
reference to the insertion in the list or draft list, or the omission 
from the list or draft list, of any hereditament, and references to 
the alteration of the valuation list with respect to a hereditament 
shall be construed accordingly.” The Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, provides by s. 2 (1) for the 
insertion of a new subs. (2a) in s. 40 of the Act of 1948, providing 
that a rating authority may make a proposal for the inclusion 
of a hereditament in the list in cases where the valuation officer 
gives notice that he does not intend to make such a proposal. 
Certain shop premises in Sheffield, after having been damaged 
by enemy action, became unfit for occupation, and in 1941 were 
deleted from the valuation list. After reconstruction they were 
re-occupied during the year of assessment 1953-1954. On 
27th March, 1954, the corporation, as the rating authority, made 
a proposal as person aggrieved under s. 40 (1) (b) of the Local 
Government Act, 1948, that the premises should be included in 
the valuation list for the year 1954-1955 with gross value £21,500, 
rateable value £17,913. This proposal was opposed by the 
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ratepayers and the local valuation officer, who before the Lands 
Tribunal raised a preliminary point that under the provisions of 
the Act of 1948 then in force, before the amendment introduced 
by s. 2 (1) of the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955, a rating authority had no locus standi to make a 
proposal for the inclusion in the valuation list of a hereditament 
wholly omitted therefrom. The Lands Tribunal ruled against 
this submission. The valuation officer appealed. 

JENKINS, L.J., said that it was significant that sub-para. (a) 
of s. 40 (1) dealt expressly with inclusion, while there was 
nowhere an express reference to exclusion ; read in the light of 
that sub-para. (b) must relate to the particulars stated in the 
list of a hereditament included in the list, where the statements 
were said to be inaccurate or incomplete; sub-para. (c) also 
clearly related to a hereditament included in the list. The 
various grievances set out in subs. (1) as giving rise to the right 
to make a proposal all related to matters already appearing in 
the list. It had been argued for the rating authority that, when 
the definition of ‘‘ alteration ’’ set out in s. 144 (9) was read into 
s. 40 (1), it followed that it was open to a person aggrieved to 
propose the addition of a hereditament wholly excluded; but 
in the context of subs. 40 (1) the right of a person aggrieved 
could not be so extended. It had also been argued for the 
valuation officer that the subsequent enactment of subs. (2a) in 
1955 showed that the view of the legislature was that a rating 
authority did not previously have the right thereby conferred. 
There were many cases, notably Kirkness v. Hudson & Co., Ltd. 
[1955] A.C. 696, dealing with the effect of subsequent legislation 
on the construction of previous legislation, but their effect was 
that the later legislation could only be looked to in order to 
clear up some real ambiguity, and the present case was not one 
in which assistance could be derived from the Act of 1955. It 
followed that the contention of the valuation officer was correct. 

PARKER and Pearce, L.JJ., agreed. Appeal allowed. 

APPEARANCES: G. D. Squibb, Q.C., and Patrick Browne 
(Solicitor of Inland Revenue); Michael Rowe, Q.C., and W. B. 
Harris (Sharpe, Pritchard & Co. for John Heys, Town Clerk, 


Sheffield). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1074 


LANDLORD AND TENANT: BUSINESS 
PREMISES: MEANING OF “ SUBSTANTIAL 
WORK OF RECONSTRUCTION ” 


Joel v. Swaddle and Another 
Lord Evershed, M.R., Romer and Ormerod, L.J J. 
10th October, 1957 
Appeal from North Shields County Court. 


A tenant had a lease of business premises consisting of a ground 
floor shop, with two rooms used for storage purposes at the rear, 
which were separated from the shop and each other by brick 
walls. At the rear of the premises was a yard over which the 
tenant had rights of access to a water closet. The landlord 
opposed the tenant’s application for a new lease on the ground 
that, on the termination of the tenancy, he intended “‘ to carry out 
substantial work of reconstruction on the holding” within 
s. 30 (1) (f) of the Landlord and Tenant Act, 1954. The landlord 
proposed to turn the ground floor of the premises together with 
the yard at the rear into a single enclosed space to be used as an 
amusement arcade. To do this, he proposed to make a new front, 
do away with the passage and to remove all the partition walls 
and the back wall, substituting steel girders and pillars to support 
the upstairs premises in place of the walls. He also proposed to 
lower the floor by 8 inches. The county court judge allowed the 
tenant’s application for the grant of a new lease on the ground 
that the proposed works did not amount to “a substantial work 
of reconstruction.’”’ The landlord appealed. 


Lorp EVERSHED, M.R., said that in cases of this kind it was 
apt to be dangerous to take each individual item entirely in 
isolation, and then to say that each item so taken could not 
itself be a work of reconstruction or a substantial work of 
reconstruction. One must look at the whole work which was 
proposed, and then say, in regard to it: Did it amount to a 
substantial work of reconstruction ? He thought that what was 
here proposed—and there was no question as to the facts—did, 
when one viewed it in that way, amount, within the meaning of 
the paragraph, to a work of reconstruction of a substantial part 
of the premises. He (his lordship) laid considerable emphasis 
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on that part of the work which consisted of the substitution of 
the transverse walls by the proposed girders resting on pillars ; 
he also thought, with respect to the county court judge, that the 
judge gave somewhat too little emphasis to the floor; because 
what was proposed was not merely the making of a new floor, 
but the sinking of the floor, not a great deal, but by a distance 
of some 8 inches, which produced an appreciable increase in the 
total space of what was, and was at present, the tenant’s holding. 
In these circumstances he would allow the appeal. 


Romer, L.J., and Ormerop, L.J., delivered concurring 
judgments. Appeal allowed. 


APPEARANCES: J.F.S.Cobb (Hyde, Mahon & Pascall, for J. W. 
Mitchell, Dodds & Co., Newcastle upon Tyne); R&R. A. Percy 
(Gibson & Weldon, for Bittermann & Wood, North Shields). 

(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [1 W.L.R. 1094 


RENT RESTRICTION: POSSESSION: WHETHER 
BENEFICIARY OF TRUST FOR SALE A 
“ LANDLORD ” 


Stratford v. Syrett 
Lord Evershed, M.R., Romer and Ormerod, L.JJ. 
11th October, 1957 
Appeal from Luton County Court. 


Land having been devised to trustees upon trust for sale and 
to hold the proceeds of sale upon trust for the plaintiff for her 
life, in 1939 they let the plaintiff into possession. They did not 
delegate to her in writing their powers of management in the 
manner laid down in s. 29 of the Law of Property Act, 1925. 
However, she purported to let the premises, being premises 
within the protection of the Rent Acts, to the defendant. He 
went into possession and paid rent to the plaintiff for eighteen 
years. She sought to recover possession on the ground that the 
house was required for occupation by her daughter and her 
husband. The county court judge dismissed the application, 
holding that while greater hardship would be caused to the 
plaintiff by refusing the application than to the defendant by 
granting it, she was not a landlord within the Rent Acts entitled to 
possession. The plaintiff appealed. 


Lorp EverRSHED, M.R., said that the argument which counsel 
for the defendant had put forward, in a gallant attempt to 
support the view of the judge, rested on s. 29 of the Law of 
Property Act, 1925. By that section it was provided that the 
trustees for sale might delegate to the tenant for life their powers 
of leasing, subject to certain restrictions as set out in the section. 
One was that the delegation should be in writing ; another was 
that the delegated power, if exercised, should be exercised by 
the tenant for life, or beneficiary, in the names of, and on behalf 
of, the trustees. It was therefore suggested that in the circum- 
stances it must be assumed that the trustees intended to exercise 
the powers under s. 29, and that the plaintiff, although she did 
not in fact exercise the power, if it was so delegated, in the 
names of the trustees at all, must be taken to have done so; 
with the result that, according to this argument, the defendant’s 
real landlords were, or must be taken to be, the trustees. But 
the plain answer to that argument was that the trustees were 
not his landlords; they were no parties to the contract. It 
might be that some person (for example, the remainderman) 
at some date (for example, after the death of the present plaintiff) 
might challenge the validity of what the plaintiff did, just as a 
mortgagee might be able to assert some title paramount against 
a tenant who had been given, as between himself and his landlord, 
a perfectly valid tenancy. But no question of that sort now 
arose, or could arise. The plaintiff was alive; she was in fact 
entitled to the rents and profits, although that was not really 
a matter with which the tenant was concerned. The vital thing 
was that by the contract of tenancy which was in suit she was 
the defendant’s landlord. He (his lordship) could see no possible 
answer to that simple proposition; being the defendant’s 
landlord she had sought to determine the contract of tenancy, 
and she had succeeded in establishing a ground which entitled 
the judge to make an order to determine the contract and give 
possession, and that he had thought it reasonable to do. In 
the circumstances, therefore, it seemed to him that this appeal 
must be allowed. He thought the judge, having found as he 
did, should have made an order in the landlord’s favour for 
possession, and he (his lordship) would so order here. 
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RoMER, L.J., and ORMEROD, delivered concurring 


a 


judgments. Appeal allowed. 
APPEARANCES: F. M. Drake (Beachcroft & Co., for Neve, 


Son & Co., Luton); H. W. Sabin (Turner & Evans, for John 
G. Clayton & Co., Luton). 


[Reported by J. A. Grirritus, Esq., Barrister-at-Law] (3 W.L.R. 733 


RENT RESTRICTION: POSSESSION : 
ABSOLUTE ORDER DISCHARGED BY 
MEANS OF CONDITIONAL ORDER 
Payne v. Cooper 
Lord Evershed, M.R., Romer and Ormerod, L.J J. 
15th October, 1957 
Appeal from Brentford County Court. 


On 7th January, 1957, the landlord of premises within the 
Rent Acts and let at a weekly rent of 14s. issued proceedings 
against the statutory tenant, claiming possession on the ground 
of non-payment of rent. On 13th February, the deputy county 
court judge ordered the tenant to deliver up possession in twenty- 
eight days. On the last day of grace the tenant paid the arrears 
of rent to that date, £23 16s., into court and applied to have the 
order for possession suspended. A week later he paid the taxed 
costs of the action and the county court judge postponed the 
issue of the warrant for one month by consent. <A further 
application for suspension having been made, on 6th May the 
judge made an order postponing possession for twenty-eight days 
from that date “on condition that on or before that date ”’ 
(i.e., the date of expiration of the twenty-eight days) ‘‘|the 
tenant] shall pay or shall have paid the arrears of {23 16s. 
together with the other arrears accruing to to-day and the costs 
of the hearing on 13th February, 1957, and the costs of to-day 
assessed at £2 2s. and on such payment the order for possession 
shall be discharged.’’ The landlord contended on appeal that, 
as the original order of 13th February was unconditional and 
final, the county court judge had no jurisdiction to make the 
order of 6th May. 

LORD EVERSHED, M.R., said that in his judgment s. 4 (2) of 
the Rent and Mortgage Interest Restrictions Act, 1923, empowered 
the court in a case where an order for delivery up of possession 
on a fixed date had been made but not executed to make an 
order postponing the date of possession on conditions, and, if 
the conditioxs were performed, the court had power, to discharge 
the original order, although the Act made no provision for the 
discharge of an absolute order as such. That view of the 
construction of the subsection was supported by observations in 
three cases in the Court of Appeal: American Economic Laundry, 
Lid. v. Little [1951] 1 K.B. 400; Mills v. Allen |1953)] 2 O.B. 341 ; 
and Haymills Houses, Ltd. v. Blake {1955) 1 W.L.R. 237. Ona 
very strict reading of the subsection it might be contended that 
the power to discharge the order only arose when the conditions 
had been complied with and that the operations culminating in 
discharge could not be combined in one order. His lordship 
said, however, that in practice the sanction of the court as shown 
by Form 138, Appendix A, to the County Court Rules, 1936, 
had been given to the way in which the judge had exercised the 
power, and in Sherrin v. Brand (1956) 1 Q.B. 403 Romer, L.J., 
had expressed the opinion that an order in similar form was 
within the authority of the subsection. His lordship added that 
the effect of discharging the absolute order for possession would 
be that the occupier would be thereafter a statutory tenant. 

Romer, L.J., delivered a concurring judgment. 

OrMEROD, L.J., agreed. Appeal dismissed. 

APPEARANCES: Roy Dunn (Wilson, R. L. Houlder & Co.) ; 

Patrick Back (Parfitt, Creswell & Williams). 


[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 741 


Queen’s Bench Division 


DAMAGES: REMOTENESS OF DAMAGE : 
PUBLIC POLICY 
Pigney v. Pointer’s Transport Services, Ltd. 


Pilcher, J. 19th June, 1957 
Action. 


P, a lorry driver, sustained head injuries as the result of an 
accident in the course of his employment as a servant of the 
defendants, 


The injuries induced a condition of acute anxiety 
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neurosis, from which he never recovered. P instituted pro- 
ceedings alleging negligence. Before his action came on for 
trial, P deliberately hanged himself. He was not, however, 
insane under the M’Naghten Rules at the time. P’s widow 
continued her husband’s action. She also brought a second 
action under the Law Reform (Miscellaneous Provisions) Act, 
1934, and under the Fatal Accidents Acts, 1846-1908. The 
two actions were consolidated. 

PILCHER, J., having determined the issue of liability for 
negligence in favour of the plaintiff, said that he had to make 
up his mind whether the suicide of the deceased constituted a 
novus actus interveniens which served to break the chain of 
causation between injury and death, or whether, upon the ordinary 
principles which govern remoteness of damage in cases of tort, 
death was caused by the injury. In Jn ve Polemis and Furness, 
Withy & Co., Ltd. [1921] 3 K.B. 560, Scrutton, L.J., had said: “ The 
fact that the damage [which the negligent act} in fact causes 
is not the exact kind of damage one would expect is immaterial, 
so long as the damage is in fact directly traceable to the negligent 
act, and not due to the operation of independent causes having 
no connection with the negligent act except that they could not 
avoid its result.’’ The damage sustained by the plaintiff in her 
action under the Fatal Accidents Acts was damage due to the 
death of her husband whereby she lost his support. Whilst 
the death of the deceased was not the kind of damage one would 
have expected to result from the injury he received, the judge 
was satisfied that death was “‘ directly traceable ” to the physical 
injury which he had sustained. He had next to consider whether 
the fact that P had taken his own life at a time when he was 
sane under the M’Naghten Rules debarred his widow and 
administratrix from successfully prosecuting her claim against 
the defendants under the Fatal Accidents Acts on the ground 
of public policy. It had been submitted on behalf of the 
defendants that inasmuch as the immediate cause of the deceased's 
death had been that he had feloniously taken his life by his 
own hand at a time when he had been sane in law, public policy 
should have stepped in and debarred the plaifitiff in her capacity 
as a dependent widow, suing under the Fatal Accidents Acts, 
from recovering any benefit in proceedings brought by her under 
these Acts. In this case the plaintiff widow and administratrix 
was prosecuting a statutory cause of action which did not benefit 
the estate of her deceased husband. The damages awarded 
under the Acts formed no part of her husband’s estate. Public 
policy did not require that a right of action granted by statute 
to a dependant should be barred simply because the immediate 
cause of the death of. the breadwinner was that he took his own 
life whilst sane. Judgment for the plaintiff. 

APPEARANCES: Martin Jukes, O.C., and John Hayman (John 
Holt); F. H. Lawton, Q.C., and Michael Havers (Mills & Reeve, 
Norwich). 


{Reported by Davin Carcurrt. Esq., Barrister-at-Law [1 W.L.R. 1121 


CHARITY: OBJECTS: ADVANCEMENT 
OF RELIGION 


United Grand Lodge of Ancient Free and Accepted Masons 
of England v. Holborn Borough Council 


Lord Goddard, C.J., Donovan and Ashworth, J J. 
16th October, 1957 . 


Case stated by County of London Quarter Sessions. 


RATING: 


The United Grand Lodge of Freemasons in England claimed to 
be entitled to the rating relief conferred by s. 8 of the Rating 
and Valuation (Miscellaneous Provisions) Act, 1955, in respect 
of a hereditament, Freemasons’ Hall, occupied by them, on the 
ground that they were an organisation ‘‘ whose main objects are 
charitable or are otherwise concerned with the advancement of 
religion ’’ within the meaning of s. 8 (1) (a). The United Grand 
Lodge was a collective body formed by a general representation 
of private lodges of freemasons, the grand stewards and grand 
officers with the grand master at their head ; its purpose was to 
promote masonry and it had two main functions, to administer 
and centrally govern masonic activities throughout its juris 
diction and to administer a fund of benevolence. I*reemasonry 
itself was not a religion and there was no requirement in masonry 
that a candidate should have any particular religious belief but 
he was required to declare his belief in a supreme being ; it was 


based entirely on furthering a religious attitude to God and to 
one’s fellow men for fellowship and service on a basis common 
The main objects of freemasonry 


to all or most civilised religions. 
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were to carry out the objects set out in certain “‘ antient charges ”’ 

in effect, to promote and advance the virtues which every 
mason was charged to cultivate ; good citizenship, honest work, 
morality and wisdom, brotherly love, compassion, charity to the 
poor and belief in a supreme architect of heaven and earth— 
and in the solemn admonition to a mason on his initiation, in 
which the “ volume of the sacred law’’ was recommended to 
him as the standard of truth and justice and he was urged to 
regulate his conduct by it and to be reverent, honest, compas- 
sionate, loyal, temperate, benevolent and chaste. All ceremonies 
opened and closed with prayer and constant reference was made 
to the “ volume of sacred law” (in England the Bible) which 
had to be open throughout the ceremony, the principles of (in 
England) the Bible and a belief in God being fundamental. 
Quarter sessions dismissed the claim on the ground that the 
function of the United Grand Lodge was the co-ordination of the 
work of the lodges of freemasonry throughout England and that 
the work which that involved, being largely administrative in 
character, was not the advancement of religion. The United 
Grand Lodge appealed. 

DONOVAN, J., reading the judgment of the court, said that 
every organisation setting out to advance some cause must, if 
it was of any size, have an office where the necessary clerical and 
administrative work was done. To isolate that and say that 
the purpose of the office was different from that of the organisation 
itself was to confuse ends with means. There was only one 
purpose, that of the organisation as a whole, though the different 
units within it might be working out that purpose in different 
ways. Accordingly, their lordships thought that the appeals 
committee were wrong to dismiss the appeal on that ground and 
that it was essential to consider the nature of the objects of 
masonry itself. When considering the work done by organisa- 
tions which admittedly did set out to advance religion, the 
contrast with masonry was striking. To advance religion 
meant to promote it; to spread its message ever wider among 
mankind ; to take some positive steps to sustain and increase 
religious belief, and those things were done in a variety of ways 
which might be comprehensively described as pastoral and 
missionary. There was nothing comparable to that in masonry. 
That was not said by way of criticism, for masonry really did 
something different. Itsaid toaman: ‘“‘ Whatever your religion, 
or your mode of worship, believe in a Supreme Creator and lead a 
good moral life.” Laudable as that precept was, it did not appear 
to their lordships to be the same thing as the advancement of 
religion. There was no religious instruction, no programme for 
the persuasion of unbelievers, no religious supervision to see that 
its members remained active and constant in the various religions 
they might profess, no holding of religious services, no pastoral 
or missionary work of any kind. Consideration of the constitution 
and work of freemasonry having led their lordships to the view 
that its main object was clearly not the advancement of religion, 
the court thought that quarter sessions had come to the right 
decision, though not for the right reason. Appeal dismissed. 

APPEARANCES: Milner Holland, Q.C., W. L. Roots and 
Trustram Eve (Blundell, Baker & Co.); Patrick Browne 
(G. T. Lloyd). 

(Reported by Miss J. F. Lams, Barrister-at-Law} {1 W.L.R. 1080 
SMOKE NUISANCE: WHETHER HOSPITAL 
MANAGEMENT COMMITTEE EXEMPT FROM 
SUMMARY PROCEEDINGS UNDER PUBLIC 
HEALTH ACT, 1936 


Nottingham No. 1 Area Hospital Management Committee 
v. Owen 
Lord Goddard, C.J., Donovan and Havers, JJ. 
16th October, 1957 

Case stated by Nottingham justices. 

The chimney of a general hospital had for some years emitted 
black smoke so as to be a nuisance. The hospital had vested in 
the Minister of Health under the provisions of s. 6 of the National 
Health Service Act, 1946; it provided hospital and specialist 
services under Pt. II of the Act and was under the management 
and control of the hospital management committee on behalf of 
the regional hospital board set up under the Act. The local 


authority, having served an abatement notice, issued a complaint 
under s. 103 of the Public Health Act, 1936, against the hospital 
management committee asking that they be summoned to show 
cause why an order requiring them to abate the nuisance should 
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not be made. At the hearing of the complaint a preliminary 
submission was made on behalf of the committee that the justices 
had no jurisdiction to hear the case on the grounds that the 
hospital was Crown property occupied for the public service of 
the Crown, that the Public Health Act, 1936, did not bind the 
Crown and that the procedure which should have been followed 
was that set forth in s. 106 of the Act. The justices considered 
that they had jurisdiction and they made an order requiring the 
committee to abate the nuisance. Thecommittee appealed. 
(Section 106 of the Public Health Act, 1936, provides that “‘ if it 
appears to a local authority that a smoke nuisance . . . exists on 
any premises occupied for the public service of the Crown, they 
shall report the circumstances to the appropriate Government 
department ’’ and the Minister, if satisfied that such a nuisance 
exists ‘‘ shall cause such steps to be taken as may be necessary 
to abate the nuisance.’’) 

Lorp GopparpD, C.J., said that under s. 106 of the Public 
Health Act, 1936, if it was alleged that a smoke nuisance existed 
on premises occupied for the public service of the Crown the 
simple and speedy procedure which could be taken under the 
Act against private persons could not be taken. But it did 
seem, although it was not necessary to decide the point, that the 
section applied only to summary proceedings taken under the 
Act and did not prevent a local authority from bringing an action 
for an injunction or the abatement of a nuisance. Section 106 
applied to ‘“‘ premises”? occupied for the public service of the 
Crown and not to the occupiers ; it did not matter who occupied 
the premises if they were occupied for the public service of the 
Crown. There was no doubt that the occupiers of these premises 
were the hospital management committee, but the Minister held 
the hospital in trust for the Crown and the hospital management 
committee, in administering it, were carrying out on his behalf 
the duty of providing a hospital service imposed on him ‘»y Act 
of Parliament. Applying the dictum of Lord Westbury, ..C., in 
Mersey Docks and Harbour Board Trustees v. Cameron (1865), 
11 H.L. Cas. 443, 504, 565, the purposes for which the hospital 
was occupied were ‘‘ such as are required and created by the 
government of the country, and are therefore to be deemed 
part of the use and service of the Crown.”’ It would be impossible 
to say that the provision and carrying on of a hospital for the 
purposes of the National Health Service Act, 1946, was not for 
the public service of the Crown. The hospital, therefore, was 
occupied for the public service of the Crown and the hospital 
management committee were not amenable to the jurisdiction of 
the justices. 

Donovan and Havers, JJ., agreed. Appeal allowed. 

APPEARANCES: Rodger Winn (Solicitor, Ministry of Health) ; 
J. L. Elson Rees (Sharpe, Pritchard & Co., for Town Clerk, 


Nottingham). 
(3 W.L.R. 707 


{Reported by Miss J. F. Lams, Barrister-at-Law] 

BUILDING CONTRACT : GARNISHEE PROCEEDINGS : 

WHETHER DEBT DUE FROM CONTRACTORS TO 

SUB-CONTRACTORS UNTIL ISSUE OF ARCHITECT’S 
CERTIFICATE 


Dunlop & Ranken, Ltd. v. Hendall Steel Structures, Ltd. ; 
Pitchers, Ltd. (Garnishees) 


Lord Goddard, C.J., Donovan and Havers, JJ. 
17th October, 1957 

Appeal from the Leeds registrar. 

By a building contract in the standard R.I.B.A. form, 
cl. 21 (a) (3) provided: ‘‘. . . payment in respect of any work, 
materials or goods comprised in the sub-contract shall not be 
due until receipt by the contractor of the architect’s certificate . . .” 
The contractors placed an order with sub-contractors nominated 
by* the architect under the contract to supply certain labour 
and materials. On completion of the work under the contract 
the final certificate applied for by the contractors from the 
architect had not been issued. Judgment for a sum of money 
having been obtained against the sub-contractors, which they 
had failed to satisfy, a garnishee order was obtained by the 
judgment creditors against the contractors in respect of any 
debt owing by them to the judgment debtors. The garnishees 
claimed that when the final certificate was issued there would 
be a sum included therein as being due to the judgment debtors 
which would be sufficient to meet the judgment debt, but that 
until the final certificate was issued the garnishees were not 
indebted to the judgment debtors. 
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Lorp GopDARD, C.J., said that cl. 21 of the contract contem- 
plated that a written contract would be entered into between 
the contractors and the sub-contractors. The issuing of a 
certificate by the architect was just as much a necessity for 
investing a cause of action in the sub-contractors as it was in 
regard to the main contractors, and it was not the case of 
debitum in praesenti solvendum in futuro. It was not a mere 
case of putting off payment; it was that the judgment debtors 
had not a right to be paid, and therefore there was no debt, 
until there was a certificate certifying the amount which was to 
be paid for the work which was the subject of the order given 
by the garnishees to the judgment debtors. 

DONOVAN, J., agreed. 

Havers, J., gave a concurring judgment. Appeal allowed. 

APPEARANCES : Frank Whitworth (Clark, Patterson & Herring) ; 
E. D. Sutcliffe (Haslewood, Hare, Shirley Woolmer & Co., tor 
R. C. Moorhouse, & Co., Leeds). 

{Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 1102 


JUSTICES: WARRANT OF ARREST ISSUED IN 
DUBLIN FOR EXECUTION IN LONDON : 
ENDORSEMENT 
R. v. Metropolitan Police Commissioner; ex parte Melia 
Lord Goddard, C.J., Donovan and Havers, JJ. 
18th October, 1957 

Application for writ of habeas corpus. 

The Dublin District Court issued a warrant for the arrest of 
the applicant, alleging that he had wilfully neglected his child. 
A metropolitan magistrate, purporting to endorse the warrant 
in accordance with s. 12 of the Indictable Offences Act, 1848, 
as amended by s. 131 of, and Sched. V to, the Magistrates’ 
Courts Act, 1952, signed a form authorising the execution of 
the warrant, which form was then pinned on to the warrant. 
Subsequently the applicant was arrested and detained. The 
applicant applied for a writ of habeas corpus on the ground that 
the warrant was not properly endorsed in accordance with s. 12 
of the Act of 1848, as amended, since the endorsement should 
have been written on the warrant itself. 

Lorp Gopparp, C.J., said that the warrant had not been 
endorsed in the manner required by the Indictable Offences Act, 
1848. It seemed that a practice existed at Clerkenwell of having 
a form and pinning it to the warrant, but that was not an 
endorsement on the back of the warrant as required by law. 
Application allowed. 

APPEARANCES : Henry Harris (J. Dalton) ; F. W. Lawton, Q.C., 
and W. W. Stabb (Solicitor for the Metropolitan Police) ; Connolly 
Gage (Hempsons). 

(Reported by Miss C. J. Exxis, Barrister-at-Law ) [1 W.L.R. 1065 
FOOD AND DRUGS: RISK OF CONTAMINATION 
INJURIOUS TO PUBLIC HEALTH 


Mac Fisheries (Wholesale & Retail), Ltd. v. Coventry 
Corporation 
Lord Goddard, C.J., Donovan and Havers, J J. 
18th October, 1957 

Case stated by Coventry justices. 

The defendants were charged that, being persons engaged in the 
handling of food, they permitted food to be so placed as to involve 
the risk of contamination contrary to reg. 8 of the Food Hygiene 
Regulations, 1955, made under s. 13 of the Food and Drugs 
Act, 1955. The defendants owned a modern fish shop where 
many varieties of fish were placed on open plastic trays on 
counters, behind which stood assistants. The customers’ clothing 
could, and did on occasions, come into contact with the food 
and they might have sneezed or coughed over it. The justices 
found that there was a risk of contamination although, if such 
contamination had in fact occurred, it was not of such a nature 
as to be injurious to health, and they convicted the defendants. 

Lorp GopparpD, C.J., said that it was quite obvious that the 
object of s. 13 of the Act of 1955, and therefore the object of the 
regulations, was to procure the protection of the public health. 
If there was not contamination which was injurious to health, 
there was no offence. One had to see whether the food had been 
so exposed that there was a risk of contamination injurious to 
health, and it seemed that the justices had found that there was 
not. They thought that whether the risk of contamination was 
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injurious to health or not was immaterial, but it was the one thing 
that was really material, and as the justices had found that any 
contamination to which the food was exposed was not injurious 
they ought to have found that no offence was committed. 

DONOVAN, J., agreeing, said that s. 13 of the Act made it clear 
that the regulations were made for the purpose of protecting 
public health. Accordingly, the words “‘ risk of contamination ”’ 
in reg. 8 ought to be construed as risk of such contamination as 
might be injurious to public health. 

Havers, J., agreed. Appeal allowed. 

APPEARANCES : Mervyn Griffith-Jones (Stimpson, North Harley 
and Co.); Paul Wrightson (Sharpe, Pritchard & Co., for C. Barratt, 
Coventry). 


{Reported by Miss C. J. Evtis, Barrister-at-Law] [1 W.L.R. 1066 


Court of Criminal Appeal 


CRIMINAL LAW: PREVIOUS CONVICTIONS : 
ATTACHED TO BACK OF INDICTMENT 
HANDED TO JURY 
R. v. Thomas 
Lord Goddard, C.J., Hilbery and Donovan, J J. 
21st October, 1957 

Application for leave to appeal against conviction 

The applicant was charged at Leicester assizes with a number 
of offences, false pretences, fraudulent conversion, and obtaining 
credit without disclosing that he was an undischarged bankrupt. 
He was unrepresented. On the second day of the trial, which 
lasted six days in all, the jury was handed an abstract of the 
indictment. It consisted of four pages and on the fourth page 
were particulars of the applicant’s previous convictions. Counsel 
for the prosecution, when the fact came to his notice, drew the 
judge’s attention to the matter. The document was handed 
back to the judge with an assurance by the foreman of the 
jury that he had had charge of the document and that he had 
not seen p. 4. A conversation then ensued between the judge 
and the applicant during the course of which the judge said that 
he was satisfied that the jury had not seen p. 4; that what was 
on that page was no concern of the jury and they would never 
know anything about it until after they had returned their 
verdict. Had he had any idea that they had seen it the case 
would have had to be tried again by another jury. The trial 
then proceeded without further discussion of the matter and the 
applicant was convicted and sentenced to four years’ imprison- 
ment. He applied for leave to appeal against conviction on the 
ground that the jury, by reason of what had happened, and the 
remarks of the judge, must or might have suspected or come to 
the conclusion that he had _ previous’ convictions. On 
7th October the Court of Criminal Appeal refused the application, 
reserving its reasons. , 

Donovan, J., in a reserved judgment, said that assuming 
that the jury had suspected that the applicant had previous 
convictions, the question which would arise on an appeal would 
be whether the court would apply the proviso to s. + (1) of the 
Criminal Appeal Act, 1907, for the case against the applicant 
was overwhelming. It had been argued that the court should 
not do so, having regard to the decision in 2. v. Flower (1956), 
40 Cr. App. R. 189, but in that case there could be no room for 
doubt that the jury knew of the previous convictions before 
arriving at its verdict. The conviction was quashed and the 
proviso was not applied. On the other hand in PR. v. Vello 
Smith (3rd October, 1956, unreported), where similar circum- 
stances arose, it was not certain whether the jury drew an adverse 
inference to Vello Smith from certain remarks made by the 
chairman per incuriam in his summing up, but Lord Goddard, C.]J., 
said that if the point ought to be decided in favour of the prisoner 
it was a case in which the court would apply the proviso. ‘There 
were two earlier cases, one where the court applied the proviso 
and one where it did not. There was thus no hard and fast 
rule upon the matter. Each case had to be separately considered. 
In the present case, if the court were to conclude that the jury 
suspected from what had been said that Thomas had previous 
convictions they would certainly apply the proviso. The 
application for leave to appeal was accordingly refused, 

APPEARANCES: W. A. L. Raeburn, Q.C., and Henry Harris 
(Lesser & Co.). 

{Reported by Mrs. E. M. Wetiwoop, Larrister-at_ Law) [1 W.L.R. 1691 
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IN WESTMINSTER 


HOUSE OF LORDS 
QUESTIONS 

COMPENSATION FOR INJURED JUSTICES OF THE PEACE 

Lorb CHESHAM said he knew of no statutory authority for 
the payment of compensation to justices of the peace appointed 
to act as judicial authorities under the Lunacy Acts, 1890 to 1911, 
and the Mental Deficiency Act, 1913, for injuries inflicted on 
them by mental patients whom they interviewed in the course 
of their duties—or for injuries sustained in the course of any other 
of their duties. [31st October. 


HOUSE OF COMMONS 
QUESTIONS 
STAMP OFFICE (ADJUDICATING SECTION DELAys) 

Mr. THORNEYCROFT said that he was aware that there were 
still delays in the Adjudication Section of the Stamp Office, 
but the situation was improving. More trained staff were now 
at work, and cases which could be identified as simple were given 
priority. {29th October. 


RESTRICTIVE TRADE PRACTICES (AGREEMENTS) 

Mr. VAUGHAN-MoRGAN said that the Board of Trade had made 
an order (the Registration of Restrictive Trading Agreements 
Order, 1957) calling up for registration all restrictive trading 
agreements not covered by the Registration of Restrictive 
Trading Agreements Order, 1956. The agreements in question 
were, broadly, those which involved restrictions on the quantity 
or type of goods that might be produced or sold or which involved 
the division or sharing of markets or areas between suppliers. 

It was intended to seek parliamentary approval of the order 
in the new session and, if it was given, the order would come 
into force on 31st December, 1957. During the three months 
following that date, particulars of the classes of agreements 
covered by the order must be furnished to the Registrar of 
Restrictive Trading Agreements. 

Agreements which contained restrictions aftecting exports 
but which did not affect the home market must, under s. 31 
of the Act, be notified to the Board of Trade. [1st November. 


STATUTORY INSTRUMENTS 


Aberdeen and District Milk Marketing Scheme (Amendments) 
Approval Order, 1957. (S.I. 1957 No. 1843 (S.89).) 10d. 

Acquisition of Land (Rate of Interest on Entry) Regulations, 
1957. (S.I1. 1957 No. 1803.) 4d. 

Acquisition of Land (Rate of Interest on Entry) (Scotland) 
Regulations, 1957. (S.1. 1957 No. 1804.) 4d. 
Baking Industry Exemption (No. 3) Order, 1957. 

No. 1812.) 4d. 


(S.L. 1957 


NOTES AND 


Honours and Appointments 

Mr. 1. H. Jacos has been appointed a master of the Queen’s 
Bench Division. 

Mr. ABRAHAM JOHN FLint has been appointed a judge of 
County Courts. He will succeed His Honour Judge Nicklin as 
the judge of Circuit 18 (Nottingham, Doncaster, etc.). 

Mr. G. M. Paterson, O.B.E., formerly Attorney-General, 
Ghana, has been appointed Chief Justice, Northern Rhodesia, in 
succession to the late Sir Peter Bell. 


Personal Notes 
Mr. Robert Adcock, assistant solicitor on the staff of the town 
clerk of Manchester, was married on 26th October to Miss Valerie 
C. Robins, of Keynston, Dorset. 
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AND WHITEHALL 


Croydon (Drainage of Trade Premises) Order, 1957. 

No. 1834.) 5d. 

Housing (Prescribed Forms) Regulations, 1957. 

No. 1842.) 1s. 8d. 

Load Line (Amendment) Rules, 1957. (S.1. 1957 No. 1797.) 4d. 
National Insurance (Child’s Special Allowances) Regulations, 

1957. (S.I. 1957 No. 1835.) 6d. 

National Insurance (Guardian’s Allowances) 

Regulations, 1957. (S.I. 1957 No. 1830.) 6d. 
North-East of Birmingham-Nottingham Trunk Road 

(Breedon-on-the-Hill By-Pass) Order, 1957. (S.I. 1957 

No. 1829.) 5d. 

Pensions Appeal Tribunals (England and Wales) (Amendment) 

Rules, 1957. (S.I. 1957 No. 1827 (L.19).) 5d. 

Draft Post Office Savings Bank Amendment (No. 6) Regula- 
tions, 1957. 5d. 
Safeguarding of Industries (Exemption) (No. 9) Order, 1957. 

(S.I. 1957 No. 1810.) 5d. 

Stopping up of Highways (County Borough of Blackpool) 

(No. 1) Order, 1957. (S.I. 1957 No. 1820.) 5d. 

Stopping up of Highways (County of Chester) (No. 17) Order, 

1957. (S.I. 1957 No. 1821.) 5d. 

Stopping up of Highways (County of Chester) (No. 18) Order, 

1957. (S.I. 1957 No. 1822.) 5d. 

Stopping up of Highways (County of Cumberland) (No. 2) 

Order, 1957. (S.I. 1957 No. 1816.) 

Stopping up of Highways (County of Devon) (No. 7) Order, 

1957. (S.I. 1957 No. 1823.) 5d. 

Stopping up of Highways (County of Gloucester) (No. 13) Order, 

1957. (S.I. 1957 No. 1824.) 5d. 

Stopping up of Highways (County of Kent) (No. 

1957. (S.1. 1957 No. 1805.) 5d. 

Stopping up of Highways (County of Leicester) (No. 16) Order, 

1957. (S.I. 1957 No. 1828.) 5d. 

Stopping up of Highways (London) (No. 74) Order, 1957. 

1957 No. 1806.) 5d. 

Stopping up of Highways (County of Southampton) (No. 7) 

Order, 1957. . (S.I. 1957 No. 1814.) 5d. 

Stopping up of Highways (County Borough of Stockport) (No. 3) 

Order, 1957. (S.I. 1957 No. 1815.) 5d. 

Stopping up of Highways (County of Warwick) (No. 16) Order, 

1957. (S.I. 1957 No. 1817.) 5d. 

Stopping up of Highways (City and County Borough of 
Worcester) (No. 3) Order, 1957. (S.1. 1957 No. 1825.) 5d. 
Stopping up of Highways (County of York, West Riding) (No. 21) 

Order, 1957. (S.I. 1957 No. 1818.) 5d. 
Winchester-Preston Trunk Road (Newbury North-South 

Relief Road) Order, 1957. (S.1. 1957 No. 1807.) 8d. 

(Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 
of postage. | 
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NEWS 


Wills and Bequests 
Mr. I’. T. Goodman, solicitor, of Claines, Worcs., left £35,818 
net. 
Mr. Norman Edward Kelly, solicitor, of Chipperfield, Herts, 
left £78,743 (£74,619 net). 
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